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I 
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I 

William P. MacCracken, Jr., 
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vs. 

Chesley W. Jumey, 

Appellee, j 

I 

— 

BRIEF FOR APPELLANT. 

I. 

PRELIMINARY STATEMENT. 

I 

This is an appeal from a decision and ord^r of the 
Supreme Court of the District of Columbia on a 
petition for writ of habeas corpus filed by appellant 
and appellee's demurrer thereto which order dis¬ 
charged the writ, dismissed the petition and (emanded 
appellant to the control and custody of appellee. 

In this brief the appellant will be designated as 
the petitioner and the appellee as the respondent to 
conform to the alignment of the parties in the lower 
court. 

As this case was heard on the petition for writ of 
habeas corpus and the demurrer thereto, the statement 
of facts will consist of a narrative of the material 
allegations of the petition, all of which are admitted 
by the demurrer. 

Except when otherwise noted, italics herein are 


ours. 
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II. 

STATEMENT OF FACTS. 

1. The Facts Preceding Petitioner's Arrest on Feb - 
ruary 2, 1934, and That Arrest. 

On the 25th day of February, 1933, the Senate of 
the United States adopted Senate Resolution 349, 
72nd Congress, 2nd Session. This resolution author¬ 
ized an investigation of all existing contracts for the 
carriage bf air and ocean mail [R. 2-3, Pet. Par. 6]. 
A full text of the resolution will be found on page 14 
et seq of the record. 

Petitioner is an attorney at law and has at various 
times during the past ten years been employed as such 
by individuals and corporations engaged in the opera¬ 
tion of aeroplanes over designated routes and other¬ 
wise, and had rendered to his said clients services as 
attorney, some of which services related to air mail 
contracts and many of which services had no relation 
to air mail contracts [R. 3, Pet. Par. 9]. 

On the 31st day of January, 1934, there was served 
on petitioner a subpoena duces tecum issued by the 
Committee of the Senate appointed under the afore¬ 
said Senate Resolution 349, commanding petitioner to 
appear before said Committee “instanter” and to: 

‘ f Bring all books of account, bank pass books, 
cancelled checks, check stubs, deposit slips, papers, 
memorandums, correspondence, maps, copies of 
telegrams, relating to air mail and ocean mail 
contracts.” [R. 3, Pet Par. 7; Ex. C, pp. 15- 
16.1 

Under the filing system maintained in petitioner’s 
office as an attorney at law in the City of Washington 
there were no such things as air mail contract files. 
File folders pertaining to the correspondence and 
documents relating to the matters in connection with 
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which petitioner was employed by any client having 
any air mail contracts, contained all papers, ijncluding 
memoranda, mail and telegraphic correspondence, etc., 
received from such client and copies of papers sent to 
said client, relating to all of said client’s matters 
referred to petitioner by such client, or handled by 


petitioner for the client. Hence, in numerous in¬ 
stances, at the time of the issuance of said subpoena, 
file folders contained papers relating to matters other 
than air mail contracts as well as, in the case of 
clients who had such contracts, papers relating to that 
subject. Among the papers in the possession of 
petitioner when said subpoena was issued wefe many 
communications relating to air mail contracts received 
by him as attorney from his clients, and cppies of 
many communications relating to air mail Contracts 
sent by him as attorney to his clients as sjtch [R. 
3-4, Pet. Par. 9]. j 

Compliant to the command of said subpoetia, peti¬ 
tioner appeared before said Committee on January 31, 
1934, and advised the Committee in substanc^, among 
other things, that he stood ready to produce to the 
Committee all papers called for in the aforedaid sub¬ 
poena, excepting only communications between him¬ 
self, as attorney, and his clients; that, as petitioner 
understood the law, communications, whether oral or 
written, between attorney and client, relating to the 
subject-matter of the attorney’s employment, are 
privileged; that it is not within the powed of the 
attorney to waive said privilege, which belcjngs ex¬ 
clusively to the client; that petitioner did n<k inter¬ 
pret the rule of law referred to as pertaining to any 
correspondence that might have passed between him 
and officials of the Government, or between him, as 


attorney, or his clients, and any other 


person, or to 



4 


cover any other document save those which consti¬ 
tuted communications between attorney and client 
relating to the subject-matter of the attorney's em¬ 
ployment [R. 4, Pet. Par. 9-10]. 

After making the aforesaid statement petitioner 
was sworn as a witness before said Committee, and 
then and there testified, in substance, among other 
things, to the names of air mail operators he had 
represented as attorney; to the fact that he had 
never represented anyone having an ocean mail con¬ 
tract; to the character of services rendered by him 
to his said clients, and to the character of the com¬ 
munications between himself and his said clients 
which he considered were privileged [R. 4-5, Pet. 
Par. 11]. 

He was thereupon asked by the Chairman of said 
Committee if he would telegraph to his clients on the 
subject of the Committee's subpoena for papers re¬ 
lating to their contracts, and complying with the 
Committee's request in that regard, he prepared an 
identic telegram to each of said clients, submitted 
the same to the Chairman of said Committee, who 
gave his approval thereto, and sent the same, by tele¬ 
graph on the 31st day of January, 1934, to each and 
every client of his who at any time, so far as his 
knowledge extended, had any air mail contract or 
contracts [R. 4-5, Pet. Par. 11]. The telegram 
sent to each of said clients is set forth in full in the 
record [R. 5, Pet. Par. 11]. The telegrams requested 
the clients to advise petitioner by wire if they would 
waive their privilege and authorize him to make com¬ 
munications between them, as attorney and client, 
available to the Senate Committee. 
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On January 31, 1934, compliant to the command 
of said subpoena, petitioner, as promptly as practic¬ 
able, produced and made available to said Committee 
all papers of every kind and description in his pos¬ 
session, power or control, in any way “relating to air 
mail and ocean mail contracts/ 7 excepting only those 
embraced within his clients 7 privilege hereinbefore 
referred to [R. 5, Pet. Par. 12]. 

On February 1, 1934, petitioner informed said 
Senate Committee that he had been advisee} by tele¬ 
graph that certain of his clients had waived the 
privilege attached to their communications! between 
them and petitioner, and on said date petitioner pro¬ 
duced for said Committee all papers relating to air 
mail contracts of those clients [R. 6, Pet. Par. 14]. 

On the same date, namely, February 1, 1934, peti¬ 
tioner, not having heard from the other blients to 
whom the aforesaid telegram had been sent, addressed 
and sent to each of said other clients an identic tele¬ 
gram indicating the necessity of immediate reply 
regarding waiver of privilege as the Comniiittee had 
called upon him to give that information the next 
morning. Said telegram appears in full in the record 
[R. 6, Pet. Par. 14]. j 

On the following day, February 2, 1934, petitioner 
was again called before said Senate Committee, under 
the aforesaid subpoena, and testified, in bubstance, 
that he had received waivers from all but four of his 
clients, and that all papers of those clients! who had 
waived their privilege were immediately available to 
the Committee. Petitioner also asked to be given 
additional time, in order that he might obtain waivers 
from the remaining four clients who had not yet 
furnished him with waivers. The Committee, how- 
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ever, refused to grant petitioner the additional time 
requested and ruled that the privilege asserted by 
petitioner did not relieve him of the duty of pro¬ 
ducing all of said papers and documents. Petitioner’s 
testimony before said Committee on February 2, 
1934, is set forth in full in the record [R. 27-56]. 

After petitioner insisted that he could not waive 
the privilege which attached to communications pas¬ 
sing between him, as an attorney, and his clients 
without his clients’ consent, the matter was reported 
to the Senate, by the Chairman of said Committee, 
and the Senate thereupon passed Senate Resolution 
169, 73rd Congress, 2nd Session, which directed the 
president of the Senate to issue his warrant com¬ 
manding the Sergeant at Arms of the Senate or his 
deputy, to take into custody petitioner and to bring 
him before the bar of the Senate and to bring with 
him the correspondence, memoranda, books, files and 
records referred to, and then and there to answer 
such questions pertinent to the matter under inquiry 
with reference to facts regarding correspondence, 
memoranda, books and files as the Senate may pro¬ 
pound. As we shall note more fully hereinafter, this 
Resolution expressly affirmed that these proceedings 
were in aid of the legislative function [R. 10, 73; 
Pet. Pars. 25, 26]. 

Pursuant to said resolution, the warrant w^as issued 
and petitioner was arrested, on the afternoon of Feb¬ 
ruary 2, 1934, by the respondent [R. 76-77]. As 
the Senate had adjourned when said warrant was 
served upon petitioner by respondent, petitioner was 
paroled in the custody of his counsel to appear at the 
bar of the Senate in the custody of respondent at 
noon, February 5, 1934 [R. 10, Pet. Par. 27]. 


Immediately following his appearance as a witness 
before said Committee on February 2, 19p4, peti¬ 
tioner used his best efforts to have each arid every 
one of his clients, who were concerned in the subject- 
matter, expedite the decision requested in hjs afore¬ 
said telegram of January 31, 1934. Petitioner re¬ 
ceived waivers from all of his aforesaid clients shortly 
prior to the service of the aforesaid warranty on him 
on the afternoon of February 2, 1934. Promptly 
upon receiving said waivers of the said privilege peti¬ 
tioner notified the Chairman of said Committee there¬ 
of and made available to said Committee, upder the 
command of its subpoena, all papers in his possession 
relating to air mail and ocean mail contracts [R. 
9-10; Pet. Par. 24]. 


(a) The Brittin Incident. 

One of the addressees of petitioner's telegram of 
January 31, 1934, was L. H. Brittin, Vice-President 
of Northwest Airways, Inc. Petitioner v|as first 
employed as legal counsel by said Northwest Airways. 
Inc., on or about March 10, 1933, and his employment 
terminated on November 30, 1933. Since that date 
he has not been employed by or had any connection 
with said company. On February 1, 1934, the said 
Brittin called at the office of the law firm pf which 
petitioner is a member, said firm consisting of Fred¬ 
eric P. Lee and petitioner, practicing under the firm 
name of “MacCracken and Lee". Subsequent to the 
issue of the subpoena by the Senate Committee, peti¬ 
tioner had not seen said Brittin nor had thtre been 
any communication between him and petitioned Upon 
the occasion of the said Britain's visit to petitioner's 
office on February 1, 1934, he saw petitioner's part- 
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ner, Frederic P. Lee., and advised Lee that he had 
received petitioner’s telegram of January 31; that, as 
Lee knew, he, Brittin, had on occasions during the 
Summer of 1933 been permitted, as an accommoda¬ 
tion, to use the said Lee’s office room, and that while 
there he had dictated and had typed some letters of 
an entirely personal nature having no relation to air 
mail contracts, copies of which letters he had per¬ 
mitted to remain in the folder in said firm’s files in 
which papers relating to the business of the said 
Northwest Airways, Inc., were contained; that he 
desired to remove from said files these personal 
papers. Lee thereupon handed to Brittin the folder 
referred to and in the presence of Lee he removed 
from said folder several papers, the number of which 
Lee believes to have been not more than five or six. 
Lee did not see the contents of these papers and was 
not familiar with them, but he was advised by 
Brittin that the papers did not relate to air mail con¬ 
tracts and were exclusively personal to himself and 
his correspondents, to whom the originals thereof had 
been addressed. Petitioner had no knowledge what¬ 
ever of the facts of this “Brittin incident” at the 
time of their occurrence. He did not learn of them 
until after they occurred. He had no knowledge of 
Mr. Brittin’s call at his office until after it occurred 
and Brittin had left [R. 6-7; Pet. Par. 16]. 

On February 3, 1934, the said Brittin appeared as 
a witness before the said Senate Committee and cor¬ 
roborated the statements made in the preceding para¬ 
graph. He further testified that as the letters which 
he had removed from the office of MacCracken and 
Lee were purely personal and had “no relation what¬ 
ever with the matters under consideration” by the 
Committee, he had destroyed them [R. 7-8, 57-67; 
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Pet. Par. 18]. Petitioner knew nothing of this [R. 
66-67]. ' 

Mr. Brittin’s testimony before the saic. Senate 
Committee is set forth in full in the record pn pages 
56-67. When petitioner appeared before the said 
Senate Committee on February 2, 1934, he testified 
fully concerning his knowledge of the Brittii^ incident 
above related [R. 31-32]. [See also R. 98|] 

(b) The Giwen Incident . 

j 

Another addressee of petitioner’s telegram of 
January 31 was Harris M. Hanshue, President, 
Western Air Express, New York City. Petitioner 
had been employed as attorney by said Western Air 
Express from December 1, 1929, to September 1, 
1932, and has at no time since the last mentioned date 
been employed by or in any way connected With said 
company. On February 1, 1934, Hanshue! by tele¬ 
phone informed petitioner that before his company 
could make its decision on the subject communicated 
to it by said telegram of January 31, he desired to 
have an opportunity to look over the papers contained 
in petitioner’s files relating to said company’s matters 
and also to examine certain personal papers, not 
relating to air mail contracts, copies of ^hich he 
believed were contained in some of said files. Han¬ 
shue stated that he was sending to petitioner’s office 
for that purpose Mr. Gilbert Giwen, known to peti¬ 
tioner as one-time secretary to Hanshue and as 
Washington representative of the Western Air 
Express. Following this telephone message from 
Hanshue, Giwen made an appointment to call at 
petitioner’s office and did call on the aftefnoon of 
February 1, 1934. Compliant to Hanshue’^ request, 
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petitioner permitted Givven to examine the file folders 
in the office of petitioner’s firm, and to take there¬ 
from, for the purpose of delivering them to Hanshue, 
certain papers not relating to air mail contracts. 
Subsequent to February 2, 1934, petitioner learned 
that among the papers taken by Givven from peti¬ 
tioner’s office for delivery to Hanshue there were 
some which did relate to the subject of air mail con¬ 
tracts. Petitioner did not recognize, at the time of 
said occurrence, that the last referred to papers were 
among those taken by Givven. He had no intention 
of delivering to Givven or permitting him to take 
from his office any papers relating to air mail con¬ 
tracts, and the taking by Givven of any papers which 
did relate to air mail contracts was unintentional and 
inadvertent [R. 8-9, Pet. Par. 20]. 

On petitioner’s appearance before the said Senate 
Committee on February 2 he testified fully with 
respect to the facts set forth in the above paragraph 
[R. 31-32]. Immediately following his appearance 
on that date before said Committee he communicated 
with the said Western Air Express and requested 
the immediate return by it of all of the papers taken 
by Givven as aforesaid [R. 9, Pet. Par. 22]. 

On February 3, 1934, the said Givven appeared as 
a witness before the Senate Committee and then and 
there produced each and every paper taken by him 
from petitioner’s office on February 1. All of said 
papers were delivered by Givven to the Senate Com¬ 
mittee and all of said papers have been in the pos¬ 
session of said Committee since February 3, 1934, 
and are now in its possession [R. 9, Pet. Par. 23]. 
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2. Petitioner's Release From the Arrest of February 

2 , 1934. 

As heretofore stated, petitioner was arrjested on 
February 2, 1934, by respondent, and was paroled in 
the custody of his counsel to appear before the bar 
of the Senate in the custody of respondent, at noon 
February 5. 

On February 5, 1934, petitioner and his counsel 
appeared at the office of the Sergeant at Arrhs of the 
Senate, being then and there ready to appear at the 
bar of the Senate in response to said warrant!, to pro¬ 
duce there all papers included within the aforesaid 
subpoena, and to answer such questions pertinent to 
the matter under inquiry as the Senate mi^ht pro¬ 
pound. Without being taken, or without being re¬ 
quired, or given an opportunity, to appear before the 
bar of the Senate, petitioner was by resolution, un¬ 
animously adopted by the Senate, ordered to be 
released from custody under Senate Resolution 169 
and the aforesaid warrant issued and served on Feb¬ 
ruary 2. Petitioner, pursuant to said resolution, was 
then and there on February 5, 1934, released from 
said custody [R. 10-11, Pet. Par. 28]. 

3. Prior to February 5, 1934, All Papery Produced; 

All Questions Answered; No Refusal to Testify; 

Petitioner Ready and Willing to Further Testify. 

Prior to February 5, 1934, petitioner had produced 
and delivered to the Senate of the United States every 
paper of every kind and description in his pobsession, 
or under his control, relating in any way to air mail 
and ocean mail contracts; on that date by brder of 
the Senate all of these papers were delivered to the 
Senate Committee and since that date have bben, and 
now are, in its possession [R. 11, Pet. P^r. 29]. 
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Petitioner appeared as a witness before the Senate 
Committee on January 31st and answered all ques¬ 
tions propounded to him; he did the same on Feb¬ 
ruary 2nd; he was at the Senate, in the custody of 
its Sergeant at Arms, on February Sth, and was then 
and there ready and willing to answer any questions 
pertinent to its inquiry which might have been pro¬ 
pounded to him; he had never been discharged from 
the obligation to appear before the Senate Committee, 
in response to its subpoena, and at the time of the 
proceedings herein referred to he stood ready, upon 
being notified so to do, to appear before said Com¬ 
mittee at any time, and to answer all pertinent and 
material questions which might have been propounded 
to him [R. 11, Pet. Par. 30]. 

4. Senate Resolution 172, and Citation Thereunder. 

On February 5, 1934, the Senate adopted Senate 
Resolution 172, 73rd Congress, 2nd Session, which 
resolution directed that a citation be directed to Wil¬ 
liam P. MacCracken, Jr., L. H. Brittin, Gilbert Giv- 
ven and Harris M. Hanshue: 

“To show cause why they should not be pun¬ 
ished for contempt of the Senate on account of 
the destruction and removal of certain papers, 
files and memorandums from the files of William 
P. MacCracken, Jr., after a subpoena had been 
served upon William P. MacCracken, Jr., as 
shown by the report of the Special Senate Com¬ 
mittee investigating ocean and air mail con¬ 
tracts.” [R. 11, 80; Pet. Par. 31.] 

Pursuant to said resolution, on February 6, 1934, 
there was delivered to petitioner by respondent, a 
paper addressed by the President of the Senate to 
respondent, commanding him to forthwith summon 
petitioner, and others named, to appear before the 
bar of the Senate in pursuance to the aforesaid 
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Senate Resolution 172 [R. 11; Ex. K., p. 85]. Peti¬ 
tioner was not taken into custody by respondent 
under the alleged authority of this citation but was 
cited thereby to appear before the bar of tljie Senate 
on Friday, February 9, 1934, at 12:00 o’clock noon, 
to show cause why he should not be punjshed for 
contempt on account of the destruction anc| removal 
of certain papers, files and memoranda alleged to be 
covered by the aforesaid Senate subpoena of January 
31 [R. 11-12, Pet. Par. 32]. 

On February 8th the Senate adopted a mode of 
procedure and rules for the trial of petitioner at its 


bar [R. 12 ; Pet. Par. 33]. Copy of said rules is 
set forth in Exhibit L to the petition [R. $7-89]. 

On February 9 the petitioner did not appear at the 
bar of the Senate as directed by the aforesaid citation 
but addressed a communication to the Senate which 
was read in open session. Petitioner in the aforesaid 
communication respectfully and in detail stated the 
facts relating to his then knowledge of the Brittin 
and Givven incidents, and, among other things, said: 

i 

“To appear at the bar of the Senate in 
response to the above-mentioned citation would 
be to give assent to the exercise by your Honor- 
ale body of powers which do not constitutionally 
belong to it and to voluntarily aid in permitting 
it to violate rights guaranteed to me as a citizen 
of the United States under the Constitution of 
my country. This I respectfully decline to do.” 


Petitioner’s communication to the Senate is set 
forth in full in the record [R. 93-101]. | 

Not having been taken into custody at fahat time 
under the said citation there was, of cours^, then no 
way that petitioner could present his contention to a 
court. 
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5. Petitioner's Arrest on February 9,1934, and This 
Habeas Corpus Proceeding. 

After the aforesaid communication of petitioner 
had been read to the Senate, the Senate, on February 
9th, ordered that a warrant for the immediate arrest 
of the petitioner should be issued. Thereupon the 
President of the Senate issued to the respondent, its 
Sergeant at Arms, a warrant directing him to forth¬ 
with arrest and take into custody and bring to the 
bar of the Senate the petitioner, for the purpose set 
forth in the aforesaid Resolution 172 [R. 13-14; 

Exhibit A]. On February 12th respondent, acting 
under the pretended authority of said warrant, 
arrested and detained petitioner and restrained him 
of his liberty [R. 12, Pet. Par. 35]. 

Challenging the constitutional power of the Senate 
of the United States to so arrest and restrain • him, 
under the facts hereinbefore set forth, and as part 
of the procedure commenced by, and for the single 
purpose set forth in, Senate Resolution 172, petitioner 
petitioned the Court below for a writ of habeas 
corpus. The writ was granted [R. 13; 102-3]. The 
only response to the writ was a demurrer to the peti¬ 
tion on the ground “that the same is insufficient in 
law’ 7 [R. 101]. ATter a hearing, the Court dis¬ 
missed the petition, discharged the writ, and re¬ 
manded petitioner to the custody and control of 
respondent [R. 103]. No opinion, oral or written, 
was rendered by the Court below. The case is 
brought here on appeal from the order just mentioned 
[R. 104]. 


IS 


III. 

ASSIGNMENT OF ERRORS. 

The assignment of errors is as follows (R. 104- 
106]: 

The Court erred: 

(1) In sustaining the demurrer of the rejpondent 
to the petition for writ of habeas corpus. 

(2) In declining to discharge petitioner from the 
custody of respondent upon the writ of habea^ corpus. 

(3) In discharging the writ of habeas corpus and 
remanding petitioner to the custody of the respondent. 

(4) In dismissing the petition for writ of habeas 
corpus. 

(5) In failing to hold that petitioner wat unlaw¬ 
fully restrained of his liberty by respondent jin viola¬ 
tion of his rights under the Constitution! of the 
United States, and particularly in violation o£ Article 
III, Section 2 thereof; and in violation of th^ Fourth 
Amendment thereof, providing that no warrant shall 
issue except upon probable cause supported by oath 
or affirmation; and in violation of the Fifth Amend¬ 
ment thereof, and particularly the provisiorj thereof 
that no person shall be deprived of liberty without 
due process of law; and in violation of the Sixth 
Amendment thereof, and particularly the provision 
thereof that in all criminal prosecutions the accused 
shall enjoy the right to trial by an impartial' jury. 

(6) In failing to hold that petitioner was unlaw¬ 
fully restrained of his liberty by appellee in 


violation 
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of his rights under Article III, Section 2, of the 
Constitution of the United States, defining the judi¬ 
cial power of the United States, and by an attempted 
exercise of said judicial power by persons who were 
not judges or members of the judicial department of 
the Government to whom the exercise of said judicial 
power is limited. 

(7) In not holding that under the circumstances 
of the case, the issue of the warrant of arrest and the 
arrest and detention of petitioner thereunder and the 
deprivation of his liberty were and each of them was 
abuse of process. 

(8) In not finding and holding that the arrest and 
detention of petitioner were punitive measures not 
warranted by or reasonable under the circumstances 
of the case. 

(9) In not ordering the detention of petitioner 
ended and petitioner set at liberty. 

(10) In failing to hold that the warrant caused to 
be issued by the Senate for petitioner’s arrest was 
beyond the Constitutional powers of the Senate. 

(11) In failing to hold that the assertion and 
exercise of power by the Senate in causing the 
arrest of petitioner were, and each of them was 
unnecessary and arbitrary, and was an invasion of 
the rights guaranteed petitioner by the Fifth Amend¬ 
ment to the Constitution of the United States that he 
should not be deprived of his liberty without due pro¬ 
cess of law. 
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(12) In failing to hold that the Senate was with¬ 
out lawful authority under the Constitution and laws 
of the United States to try or punish petitioner for 
the alleged offense set forth in Senate Resolution 172. 

(13) In not holding that the warrant caused to 
be issued by the Senate for the arrest of pjetitioner, 
and all proceedings thereunder, were illegal |nd void. 

(14) In not holding that the proceedings under 
Senate Resolution 172 were proceedings within the 
jurisdiction of the courts, and especially of tjie Grand 
Jury and not within the constitutional function of the 
Senate. 

(15) In not holding that the proceeding^ directed 
by Senate Resolution 172 were beyond the [ constitu¬ 
tional powers of the Senate because ther^ was no 
subject or purpose of legislation avowed thereby and 
none was disclosed or indicated by the terms thereof, 
and none was apparent from the subjdct-matter 
thereof. 

(16) In failing to hold that the Senate yas with¬ 
out constitutional and lawful authority to tause the 
issue of the warrant of arrest under which petitioner 
was deprived of his liberty. 

(17) And for other errors apparent of record. 
[R. 104-106.] 
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IV. 

ARGUMENT. 

This case involves as its sole question the right of 
the United States Senate to take a private citizen 
into custody with a view to punishing him directly 
and without recourse to the courts for the past com¬ 
mission of a completed act which, prior to the pro¬ 
ceedings to punish and the arrest of the citizen, had 
been undone so that it no longer did, or could, affect 
any proceedings of the Senate or any committee 
thereof. 

While the petition for writ of habeas corpus ap¬ 
pears voluminous, by reason of the incorporation 
therein by reference of the relevant proceedings be¬ 
fore the Senate and its committee which relate to the 
petitioner, the essential and vital facts are those which 
have been described in our “Statement of Facts” as 
the “Brittin incident” and the “Givven incident”, 
and the resulting action of the Senate in having 
petitioner arrested and deprived of his liberty by its 
Sergeant at Arms under its Resolution 172 [R. 90], 
its order of February 9 [R. 2, 35], and its warrant 
of that date [R. 2, 35; Exhibit A, R. 13-14]. 

There are no disputed facts. Respondent’s de¬ 
murrer [R. 101] admits the facts alleged in the peti¬ 
tion for habeas corpus. 

It is conceded that petitioner had no connection 
with, did not participate in, and had no knowledge 
whatever of, the “Brittin incident”. However, as 
that incident, like the “Givven incident”, was a com¬ 
pleted and closed transaction before the commence¬ 
ment of the Senate proceedings the constitutionality 
of which we here challenge, we shall continue to refer 
to both. 
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SENATE RESOLUTION 169, AND WAR¬ 
RANT SERVED 
ADOPTED AND 
FORMANCE OF A LEGISLATIVE 
FUNCTION; SENATE RESOLUTION 
172 AND WARRANT SERVED ^HERE¬ 
UNDER WERE ADOPTED AND IS¬ 
SUED IN THE ATTEMPTED PER¬ 
FORMANCE OF A JUDICIAL I FUNC¬ 
TION, AS WERE THE RULES 
ADOPTED FOR THE TRIAL OF PETI¬ 
TIONER. 

It will serve, we believe, to illumine the Argument 
by calling attention on its threshold (1) to the 
Senate's recognition of the distinction between the 
proceedings instituted by Resolution 169, adjopted by 
that body on February 2nd, and the warrant for the 
arrest of petitioner issued thereunder [R. 76, Exhibit 
I], and Resolution 172, of February 5th [R. 85, Ex¬ 
hibit K], and the warrant issued under it and the 
supplementary order of February 9th [H- 13-14, 
Exhibit A]. j 

The Air Mail Investigating Committed having 
reported to the Senate that petitioner, under the claim 
of privilege hereinabove set out, had failed and re¬ 
fused to produce before that Committee documents 
called for by its subpoena served on petitioner, the 
Senate adopted Resolution 472* by which, after recit¬ 
ing the service of the subpoena and the failure to 
produce all papers described therein, it was declared 
that— 

“Whereas, the appearance and testimony and 
correspondence, records, files and bqoks are 
material and necessary in order that tfie Com¬ 
mittee may properly execute the functions im- 


THEREUNDER, WERE 
ISSUED IN THE PER- 
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posed upon it and obtain information necessary 
as a basis for such legislation as the Senate may 
deem necessary, concerning ocean and air mail 
contracts: Therefore be it 

“Resolved, That the President of the Senate 
issue his warrant, commanding the Sergeant at 
Arms or his deputy, to take into custody the 
body of the said William P. MacCracken before 
the bar of the Senate and to bring with him the 
correspondence . . . referred to and then 

and there to anszver such questions pertinent to 
the matter under inquiry ... as the Senate 
may propound . . 

Obviously, the Senate was here following the pre¬ 
cedent of McGrain v. Daugherty, 273 U. S. 135. 

Under the warrant based on Resolution 169 peti¬ 
tioner was arrested, brought before the bar of the 
Senate, and released [R. 80], 

Subsequent to the foregoing, Resolution 172 was 
adopted and it is to be noted that it no longer recited, 

or even pretended, that its purpose was to “obtain”, 

! 

or in ally way further, or facilitate, the obtaining of, 
“information necessary as a basis for such legislation 
as the Senate may deem necessary”. And it is like¬ 
wise to be noted that its purpose was not to have 
petitioner appear before the Senate's bar “then and 
there to answer such questions pertinent to the matter 
under inquiry ... as the Senate may propound.” 
These were the purposes set forth in Resolution 169 
and that was the function of the warrant based on 
that resolution. Petitioner in no way challenged the 
legislative legitimacy of Resolution 169 or the validity 
of the warrant for his arrest based thereon. When, 
however, the Senate adopted its Resolution 172, and 
thereafter issued its February 9th warrant, it declared 
no such legislative purpose, it neither sought nor 
pretended to seek for information or to have answered 
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questions pertinent to the matter under inquiry by its 
committee. On the contrary it flatly commanded that 
petitioner, Brittin, Givven and Hanshue, ^ppear at 
its bar— 

I 

“. . . to show cause why they should not 

be punished for contempt of the Senate on 
account of the destruction and removal ^>f certain 
papers, files and memorandums” frbm peti¬ 
tioner’s files “after a subpoena had be^n served 
upon” him [R. 80]. 

And the warrant which deprived him of ijis liberty 
and took him into that custody which in thjs case he 
seeks release from declares the single purpose of the 
seizing of his body to be to— 

“. . . bring him forthwith before the 

Senate, to show cause, if any he has] why he 
should not be punished for contempt of the 
Senate for the matters and things” referred to 
in the citation which was in the words of the 
above quoted Resolution 172 [R. 14]. j 

Manifestly, the Senate was here ignoring} the pre¬ 
cedent of Marshall v. Gordon, 243 U. S. 521. 

And to emphasize the openly declared intent to 
exercise exclusively judicial powers in these proceed¬ 
ings the Senate adopted a “mode of procedure and 
rules” to govern the trial “in the matter of William 
P. MacCracken, Jr.,” and others “on an order to 
show cause . . .” On pages 87-89 of the record 
the Court will find the rules for the trial which the 
Senate adopted on February 8th. While it vfas stated 
by the Senator moving the adoption of th^ “order” 
containing “the mode of procedure and rules” that 
the order provided for “the method which was fol¬ 


lowed in the recent impeachment case” [R. $9], these 

i 

rules of procedure differ from those governing trials 
in cases of impeachment in these striking particulars: 
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(1) Here the Senate presented (after the manner 
of a grand jury) the charges and then (after the 
manner of a trial jury) undertook to hear and deter¬ 
mine them; while in impeachment proceedings, the 
charging, or grand jury, function rests solely with 
the House of Representatives, the Senate having “the 
sole power to try all impeachments” (Art. I, Section 
3, Par. 6, Constitution); (2) here the Senate con¬ 
stituted its special Senate Air Mail Investigating 
Committee as its prosecutors of the charges against 
petitioner; in impeachment proceedings Members of 
the House of Representatives, appointed by it as 
managers, direct the prosecution; (3) here, after 
conducting the prosecution, the prosecuting committee 
were to become members of the trial jury and in 
executive session vote upon the guilt or innocence of 
the petitioner whose prosecution they had conducted 
in open session; while in impeachment proceedings 
when the evidence has been presented and arguments 
have been made the prosecutors, together with the 
counsel for the accused, withdraw from the body em¬ 
powered to decide. Other distinctions to be noted 
are that no person may be convicted on a bill of 
impeachment without the concurrence of two-thirds 
of the Senators present; here there is asserted the 
power of a mere majority to convict and sentence to 
imprisonment. In a trial by jury unanimity is neces¬ 
sary. What more forceful argument could be found 
for denying the power which the Senate asserts in 
the instant case than that furnished by the distinc¬ 
tions here enumerated? 

Of course, it will be ever remembered that the 
power to bring and try cases of impeachment is ex¬ 
pressly conferred (Art. I, Section 2, Par. 5; Section 
3, Pars. 6 and 7, Constitution). 
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We have said that the intention to exercise exclu¬ 
sively judicial powers in this case was openly declared. 
There was not the slightest disguise in respect of 
this. In the course of the debate leading to the 
adoption of “the mode of procedure and rules” [R. 
87] for the trial, discussion was had on the provision 
for the consideration of the case, after evidence had 
been introduced and arguments made, in closed 
rather than in an open session of the Senate, and the 
Majority Leader of the Senate stated: 

“The only proceedings in closed session, as 
contemplated by the arrangement, have reference 
to the deliberation of the Senate. If a jury 
in attempting to reach a conclusion, 
should hold their proceedings in open session, 
there would undoubtedly be influence brought to 
bear to stimulate obstructions which might pre¬ 
vent agreement” [R. 90, 91]. 

Senator Johnson asked the Majority Leader— 

“. . . if he likened the proceeding^ to one 
of trial by jury, where the jury retir^ and in 
executive session determine their verdict”? 

The Senator from Arkansas replied— 

“Yes, exactly . . .” [R. 91.] 

Thus was presented in completely undisguised form 
the intention of the Senate of the United States, 
acting as a court and jury, to try a private citizen 
for a completed alleged offense for the sole purpose 
of inflicting punishment as such. To that end, and 
to no other, was petitioner arrested, taken jnto cus¬ 
tody, and deprived of his liberty. 

In considering the ensuing discussion we Earnestly 
request the Court to at all times have in mind the 
emphatic distinction between Senate Resolutions 169 
and 172, as above set out. 
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2. 

IF THE ACTS FOR WHICH THE SENATE 
SOUGHT TO PUNISH PETITIONER 
CONSTITUTED AN OFFENSE AT ALL, 
THEY AMOUNTED TO A CRIMINAL 
CONTEMPT OF THAT BODY. 

A. 

The Acts Complained of Were Past and Com¬ 
pleted Acts. 

Omitting for present purposes any consideration 
of whether or not petitioner’s act in permitting 
Givven to take and send to Hanshue papers com¬ 
prehended within the description contained in the 
subpoena could under any circumstances constitute 
an offense against the laws of the United States, let 
us proceed to a consideration of the nature of the 
acts which were the basis of the Senate action and 
the nature of that action which the Senate instituted 
under its Resolution 172. 

It is of vital importance to keep always in mind 
that at the time of adoption of Senate Resolution 172, 
both the ‘‘Brittin incident” and the “Giwen incident” 
were closed. They were completed transactions. 

The papers which had been taken from Mac- 
Cracken and Lee’s office by Brittin without peti¬ 
tioner’s knowledge, acquiescence or consent had been 
destroyed by Brittin without petitioner’s participation 
or knowledge, and were as unavailable to petitioner 
as they were to the Senate or its Committee. Peti- 

i 

tioner had nothing to do with, and was in no way re¬ 
sponsible for, that unavailability. The papers which 
had been taken from petitioner’s office by Givvin had 
been returned and delivered to the Senate Committee 
on February 3, 1934, two days prior to the adoption 
of Senate Resolution 172. They were available to 
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the Senate and its Committee at the tim$ of the 
adoption of that resolution and were not at that time 
available to petitioner. j 

There was nothing which the petitioner cojild do to 
alter the situation. Whatever he might or should 
have done at the outset to prevent the removal from 
his office of papers subject to the Senate Subpoena, 
he was at the time of the adoption of Senat^ Resolu¬ 
tion 172 utterly powerless to alter the situation as it 
then existed in the slightest degree. The act of his 
charged as a contempt was then as completely closed 
and beyond his power to add or detract |rom the 
facts, or the legal consequences arising out of those 
facts, as were the transactions which the select com¬ 
mittee of the Senate had been originally appointed 
to investigate. 

Not only did the Brittin and Givven incidents con¬ 
stitute history at the time of the adoption c)f Senate 
Resolution 172, but the admitted facts shovj that all 
papers of whatsoever character covered by the 
subpoena of the Senate served on appellant jon Janu¬ 
ary 31, 1934, had been delivered to and were in the 
possession of the Senate or its select committee. 

Moreover, no question relating to the subject of 
the original inquiry had been propounded to petitioner 
which had not been answered by him [R. j 11, Pet. 
Par. 30]. He had refused to answer no question 
but, on the contrary, professed his entire willingness 
at ail times to answer any additional questions or fur¬ 
nish any additional information to the Committee, 
pursuant to its subpoena [R. 11, Pet. Par. 30]. 
There is no place in the record of the proceedings 
before the Senate which in any way suggests that 
at the time of the adoption of Senate Resolution 172 
any further or additional information in tbje posses¬ 
sion of petitioner had been refused or wopld be re¬ 
fused by him, or was desired of, or required from, 
him [R. 11, Pet. Par. 30]. 
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B. 

Senate Resolution 172, and the Proceedings 
Thereunder, Were Punitive in Character. 

If, in view of these circumstances, any doubt can 
be said to exist concerning the entire finality of the 
transactions which resulted in the adoption of Senate 
Resolution 172, it is at once dissipated by an ex¬ 
amination of that resolution itself. 

The certain and unequivocal language of that reso¬ 
lution provides that petitioner and others involved in 
the Brittin and Givven incidents be cited “to show 
cause why they should not be punished for contempt 
of the Senate on account of the destruction and re¬ 
moval of certain papers, files and memorandums from 
the files of William P. MacCracken, Jr.” after the 
service of a subpoena upon him [R. 80]. The war¬ 
rant under which petitioner was taken into custody 
and all subsequent proceedings were conducted under 
and by virtue of this resolution, unaltered and un¬ 
changed in any particular. No extended argument 
is needed to show that even the Senate itself, in the 
language of its own resolution, considered the acts of 
petitioner which it regarded as obnoxious to it final 
and completed acts. Senate Resolution 172 is final 
and definite in its terms, and charges the commission 
of past and completed acts just as would an indict¬ 
ment or information based upon the same 
transactions. 

Nor is there even a suggestion in the resolution 
itself or in the proceedings subsequent to the time of 
its adoption to the effect that other and additional 
information was required of petitioner. The sole and 
only purpose of this resolution and the proceedings 
contemplated thereby, according to the undisputed 
facts, the resolution itself, and the proceedings had 
thereunder, was the punishment of petitioner for past 
and completed acts which, in the opinion of the 
Senate, constituted a contempt of that body. 
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The Administration of Punishment as Stich for a 
Past and Completed Act Is Criminal Rather 
Than Civil in Character. ! 

Having thus shown the character of the acts for 
which the Senate sought to hold petitioned in con¬ 
tempt and the resolution adopted by it for that pur¬ 
pose, let us now proceed to inquire into tflieir legal 
significance. A proper beginning would seepi to be a 
consideration of the nature of contempts | and the 
remedy or punishment therefor. 

The Supreme Court has dealt with this ^ubject in 
a manner which, we believe, when applied to the facts 
of this case clearly demonstrates the upconstitu- 
tionality of the Senate’s action. 

In the case of Gompers v. Bucks Stove & Range 
Co., 221 U. S. 418, the court dealt with the Classifica¬ 
tion of contempts into “civil” and “criminal” and 
said, on page 441 et seq.: 

“Contempts are neither wholly civil nor alto¬ 
gether criminal. And ‘it may not always be easy 
to classify a particular act as belonging! to either 
one of these two classes. It may partake of the 
characteristics of both.' Bessette v. Cohkey, 194 
U. S. 329. * * * It is not the fact of punish¬ 

ment but rather its character and purpose that 
often serve to distinguish between the tv^o classes 
of cases. If it is for civil contempt the punish¬ 
ment is remedial, and for the benefit of the com¬ 
plainant. But if it is for criminal contempt the 
sentence is punitive, to vindicate the authority of 
the court. It is true that punishment by im¬ 
prisonment may be remedial, as well as punitive, 
and many civil contempt proceedings have re¬ 
sulted not only in the imposition of a hne, pay¬ 
able to the complainant, but also in copmitting 
the defendant to prison. But imprisonment for 
civil contempt is ordered where the defendant 


28 


has refused to do an affirmative act required by 
the provisions of an order which, either in form 
or substance, was mandatory in its character. 
Imprisonment in such cases is not inflicted as a 
punishment, but is intended to be remedial by 
coercing the defendant to do what he had re¬ 
fused to do. The decree in such cases is that 
the defendant stand committed unless and until 
he performs the affirmative act required by the 
court’s order. 

■J/ ^ ^ c ^ 5k 

•'v* ■'T* -T* ■'T* 'T' "T* 1 “T* 

‘‘On the other hand, if the defendant does that 
which he has been commanded not to do, the dis¬ 
obedience is a thing accomplished. Imprisonment 
cannot undo or remedy what has been done nor 
afford any compensation for the pecuniary injury 
caused by the disobedience. If the sentence is 
limited to imprisonment for a definite period, 
the defendant is furnished no key, and he cannot 
shorten the term by promising not to repeat the 
offense. Such imprisonment operates , not as a 
remedy coercive in its nature, hut solely as pun¬ 
ishment for the completed act of disobedience. 

“It is true that either f ,rm of imprisonment 
has also an incidental effect. For if the case is 
civil and the punishment is purely remedial, there 
is also a vindication of the court’s authority. On 
the other hand, if the proceeding is for criminal 
contempt and the imprisonment is soley punitive, 
to vindicate the authority of the law, the com¬ 
plainant may also derive some incidental benefit 
from the fact that such punishment tends to pre¬ 
vent a repetition of the disobedience. But such 
indirect consequences will not change imprison¬ 
ment which is merely coercive and remedial into 
that which is solely punitive in character, or vice 
versa!' 

Certain of the statements made in the Gompers case 
are obviously inapplicable to the facts of the present 
case, due to the fact that the contempt there under 
consideration was a contempt of a court where parties 
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other than those charged with contempt would be 
affected by such contempt or the court's action with 
respect thereto. But the fundamental and basic dif¬ 
ferences between civil contempt, which results from 
the wilfull refusal to do an affirmative act as ordered 
by a contempt 7 authority, and criminal Contempt, 
which results from the wilful doing of a thipg which 
has been prohibited by an order of such an Authority, 
is applicable and controlling here. A brief ireference 
to the character of the acts for which tfje Senate 
sought to punish petitioner and the natur^ of that 
punishment will serve to illustrate. 

Laying aside for the moment any question concern¬ 
ing the wilfull character of petitioner's acts, although, 
as heretofore observed, the act must be >!vilfull to 
constitute contempt of any nature, the aclj of peti¬ 
tioner complained of by the Senate in Senate Reso¬ 
lution 172 was the release to Givven of certain papers, 
which were later returned, subsequent to tHe service 
of a subpoena on petitioner which commanded him 
to deliver some of these and other papers to the Sen¬ 
ate Committee. 

The offense to the Senate charged against peti¬ 
tioner is therefore not the refusal to deliver t|he papers 
in response to that subpoena, as the record fully 
shows, but rather the doing of an act which might 
have made impossible compliance with the subpoena 
itself. In other words, his offense, if any, consisted 
in failing to hold certain of the papers taken by 
Givvin in readiness so that they might be delivered in 
response to the subpoena if and when he received the 
consent of his client. To put it most j strongly 
against the petitioner it was the doing of Something 
which might by implication be regarded as a pro- 
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hibited act. Certainly it was not the refusal to do 
an affirmative act. 

Testing the matter again by reference to the nature 
of the punishment in view of the admitted facts at 
the time when the proceedings to enforce this punish¬ 
ment were initiated by the adoption of Senate Reso¬ 
lution 172, the same conclusion must be reached. As 

I 

heretofore pointed out, there was at this time no pend¬ 
ing question, and cm document in existence, requested 
and unfurnished by petitioner. Insofar as the inci¬ 
dents under consideration at that time were con¬ 
cerned, the punishment proposed could not possibly 
have been remedial, either in its purpose or effect. Its 
only possible object and purpose was punitive which 
constitutes a judicial function. 

To repeat for emphasis: Contempts are spoken of 
as criminal and civil. Sometimes a fine is imposed 
for the benefit of the injured party, or the contemner 
is imprisoned until he obeys an order of the court; 
in which event the proceeding is civil. But when the 
effort is to punish an individual for an act committed, 
the proceeding is criminal. The present attempt of 
the Senate is of the latter class, and therefore a 
criminal proceeding. Such proceedings, if there is to 
be observance of the due process of law provision, 
can be had only in the courts where exclusively is 
vested the judicial power of the United States. 

Not only is punishment for crime a judicial func¬ 
tion; not only, under our Constitution, is the judicial 
power sharply separated from the legislative and 
executive; but it is contrary to the spirit of our insti¬ 
tutions to treat anything as a crime, unless it be de- 

* 

fined and its punishment fixed beforehand; or to per¬ 
mit imprisonment to be imposed by any branch of the 
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Government, as punishment, except the judiciary. A 
person charged with crime is to be tried by a court 
presided over by a judge learned in the law, unbiased 
as to facts, and responsible to higher authority for 
failure to follow the usual methods of procedure— 
either by reversal or impeachment. He is h°t to be 
indicted, tried, judged and sentenced by purely 
political body of our Government where, after hear¬ 
ing the same evidence and being, presumably, gov¬ 
erned by the same rules of law, partisan reasons may 
result in a division on the questions of g^uilt and 
infliction of punishment based almost entjirely on 
party lines; a body responsible to no higher Authority 
for its ignoring of evidence or its disregard <j)f settled 
law; from which, if the Senate’s present position be 
sound, there is no appeal; against which no bill of im¬ 
peachment can be brought. If these be not sound 
propositions then indeed has Government under a 
written Constitution disappeared from this land. 

Nor will it alter the character of the transaction 
to say that even though designed and intended as a 
punitive measure, it would also have remedial effects. 
In the first place, the primary and not the incidental 
object and purpose is the one which controls the 
nature of the imprisonment. Gompers v. Budps Stove 
& Range Co .. supra. In the second place, thb record 
shows that under the circumstances it could ijiot have 
had a remedial effect. The offense with which peti¬ 
tioner was charged when tested by any standard con¬ 
stituted a criminal contempt. 
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3. 

THE SENATE HAS NO CONSTITUTIONAL 
POWER TO ADMINISTER PUNISH¬ 
MENT, AS SUCH, TO A PRIVATE 
CITIZEN FOR CRIMINAL CONTEMPT 
OF THAT BODY, OR OTHERWISE. 

In vain do we search the Constitution of the United 
States for any provision authorizing each House of 
Congress to itself try and imprison a citizen for any 
offense. 

Art. 1, Sec. 5, provides that a smaller number than 
a quorum of each House— 

“may be authorized to compel the attendance of 
absent members, in such manner, and under such 
penalties as each House may provide. 

“Each House may determine the rules of its 
own proceedings, punish its members for dis¬ 
orderly behaviour, and, with the concurrence of 
two-thirds, expel a member/’ 

These are the only provisions of the Constitution 
giving either House the power of inflicting punish¬ 
ment. Under them that punishment can be inflicted 
only on a member of the House, and then only for the 
violation of its rules or the disturbance of its pro¬ 
ceedings. 

But there are other provisions of the Constitution 
which clearly safeguard the citizen from such at¬ 
tempts on the part of either House of Congress as 

i 

that made by the Senate in petitioner’s case. 

Art. Ill, Sec. 1: “The judicial power of the United 
States, shall be vested in one Supreme Court, and in 
such inferior Courts as the Congress may from time 
to time ordain and establish.” 

The United States Supreme Court has said that 
this means the whole judicial power shall be vested in 
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the courts. Martin v. Hunter's Lessee, 1 Wheat. 
304, 328. | 

Art. Ill, Sec. 2: “The Trial of all Crimes, except 
in Cases of Impeachment, shall be by jury;”. 

Amendment V: “Nor shall any person . I . . be 
deprived of life, liberty, or property, without due 
process of law.” 

Amendment VI: “In all criminal prosecutions, the 
accused shall enjoy the right to a speedy apd public 
trial, by an impartial jury”. 

Having shown to a demonstration that [the peti¬ 
tioner was arrested on a warrant of the United States 
Senate for the purpose of trying him at tlje bar of 
that body for an alleged crime, it follows that we 
have also demonstrated that the Senate of tHe United 
States ignored the vital provisions of the Constitu¬ 
tion which we have here just quoted. 

Hereinbefore there have been considered the char¬ 
acter of the petitioner's act, the proceedings of the 
Senate with respect thereto, and the legal significance 
of both. In discussing the cases relating to the con¬ 
stitutional power of the Senate to proceed iji a man¬ 
ner indicated by Senate Resolution 172, and punish 
petitioner directly as for the commission of an act 
amounting to criminal contempt without recourse to 
the courts (and, as a means to that end, t6 deprive 
him of his liberty under arrest), we will reserve for 
later consideration herein cases of the type of In re 
Chapman, 166 U. S. 661, and Sinclair v. United 
States, 279 U. S. 263, which, although they deal with 
the subject of contempt of the Senate, arose in prose¬ 
cutions under indictments, tried, under th$ general 
criminal law, before juries in a court expressly given 
jurisdiction by statute; which cases, therefore, do not 
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involve the question of the power of the Senate to 
proceed against an alleged offender by its own 
process. 

When in this discussion reference is made to the 
power of the Senate or the House of Repreesntatives, 
it is to be understood that what is said with respect 
to the one applies with equal force to the other, “both 
being on the same plane in this regard”. McGrain 
v. Daugherty, 273 U. S. 135, 160. 

A. 

The Decisions of the Supreme Court Upon the 
Subject Establish the Lack of Constitu¬ 
tional Power on the Part of the Senate to 
Proceed in the Manner Provided by Senate 
Resolution 172 and Its Trial Rules Adopted 
for This Case. 

At an early date in American constitutional history 
the contention was made that the power of Congress 
and either House thereof to directly punish a person 
not a member for a breach of its privileges amounting 
to a contempt was a broad power and one which, 
when formally exercised, could not be the subject of 
judicial inquiry. This proposition was urged upon 
the court in the first case on the subject, which is 
Anderson v. Dunn, 6 Wheat. 204, decided in 1821. 

This case involved an action for false imprison¬ 
ment arising out of the conduct of Dunn, the 
Sergeant-at-Arms of the House of Representatives, 
in taking and restraining Anderson in his custody 
during the time when charges of contempt of that 
body were being heard and decided. The facts con¬ 
cerning the nature of such restraint and custody were 
pleaded in bar by Dunn, but neither the warrant nor 
any pleading in the case disclosed the nature of the 



35 


acts which were the basis of the proceedings for con¬ 
tempt before the House. The case was decided solely 
on the pleadings. A demurrer addressed tb the plea 
was overruled. From the action of the lower court 
in overruling this demurrer, the matter was brought 
to the Supreme Court by writ of error. 

The court, in rendering its opinion, said (p. 225): 

“Notwithstanding the range which has been 
taken by the plaintiff’s counsel in the discussion 
of this case, the merits of it really lie 
limited compass. The pleadings have 
them down to a single inquiry, whether the 
House of Representatives can take cognizance 
of contempts committed against themselves 
under any circumstances ” 

The Supreme Court sustained the actidn of the 


m a very 
narrowed 


lower court in overruling the demurrer to 
and this case must therefore be taken as 
for an affirmative answer to the “limited” 
question there stated as being presented for decision. 
But it can in no wise be taken as authority for the 


the plea, 
authority 
“single” 


contempt 
the sub¬ 


existence of the broad power to punish for 
which, when formally exercised, cannot be 
ject of judicial inquiry. 

In Anderson v. Dunn, supra, in answering the 
question, what was the rule by which the extent of 
the implied power of legislative assemblies to deal 
with contempt was controlled, it was declared to be 
“the least possible power adequate to the tend pro¬ 
posed,” (6 Wheat. 231), which, said Chief Justice 
White in Marshall v. Gordon, infra, “was but a form 
of stating that as it resulted from implication and not 
from legislative will, the legislative will waf power¬ 
less to extend it further than implication would 
justify.” While the narrow point decided iij. Ander - 
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son v. Dunn still stands, that case was commented on 
in Kilbourn v. Thompson, infra, “and some of the 
reasoning of the opinion therein overruled and re¬ 
jected” (Note, U. S. C. A., tit. 2, Sec. 194, p. 61). 
Indeed, in Kilbourn v. Thompson the Supreme Court 
takes up Anderson v. Dunn and expressly overrules, 
first, the ruling that the House of Representatives 
possesses the general power of punishment for con¬ 
tempt; and, second, that its judgment of contempt 
cannot be inquired into (103 U. S. 197-200). 

The next case upon the subject was that of Kil¬ 
bourn v. Thompson, 103 U. S. 168, decided in 1881. 
That case was an action of trespass for false im¬ 
prisonment brought by Kilbourn against Thompson 
as Sergeant-at-Arms of the House of Representa¬ 
tives, and grew out of the conduct of Thompson in 
taking Kilbourn into custody and detaining him in 
the common jail of the District of Columbia pursuant 
to an order of the House to that effect. Upon his 
release from such custody by a writ of habeas corpus 
issued by the Supreme Court of the District of 
Columbia, Kilbourn brought this action. As a plea 
in bar to the action, Thompson set up the proceedings 
before the House which resulted in his taking Kil¬ 
bourn into custody and detaining him. 

From this plea it appeared that the House of Rep¬ 
resentatives had initiated an investigation for the 
purpose of examining the affairs of J. Cooke & Co., 
then in bankruptcy and a large creditor of the Gov¬ 
ernment in transactions alleged to have been fraudu¬ 
lent. At that time there was known to be in exist¬ 
ence a group of men referred to as “a real estate 

i 

pool” dealing in Washington real estate, with which 
pool J. Cooke & Co., were thought to be associated. 
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Kilbourn, who was an associate of that company, 
was called as a witness, and by subpoena served upon 
him was required to bring with him certain records 
and papers relating to the inquiry. He appeared 
compliant to said subpoena and was sworn as a wit¬ 
ness, and when interrogated concerning tjie names 
and residences of the persons who comprised the 
real estate pool, he refused to answer. His persistence 
in such refusal resulted in the custody and detention 
complained of. | 

In that case the contention was again rpade that 
the power of Congress or either House thereof to 
punish a person not a member for conterrjpt was a 
broad and unreviewable power. 

The court took notice of the contention inade and 
the fact that the arguments in favor of the 
of such a power rested first, on its exerc$ 

House of Commons of England, from whifch it was 
said we have derived our system of parliamentary 
law, and secondly, the necessity of such a power to 
enable the two Houses of Congress to perform the 
duties and exercise the powers which the Constitution 
has expressly conferred upon them. 

i 

In answering these arguments, the coui]t pointed 
out that such power was not expressly conferred by 
the Constitution and could not possibly b^ implied 
from the powers expressly conferred without doing 
violence to the letter as well as the spirit of j the Con¬ 
stitution itself, which, the court observed, was the 
source of all Federal power of whatsoever nature. 
Among other things, the court discussed tjie differ¬ 
ence between our legislative system and th^ English 


existence 
ie by the 


Parliament, observing that that difference 


had been 
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judicially noticed and applied by the English courts 
themselves in the case of Kielley v. Carson, 4 Moore 
(P. C. 63). 

While admitting that under certain circumstances, 
either House of Congress has power under the Con¬ 
stitution to deal with an alleged contempt committed 
by a person not a member, the exercise of such 
power was expressly limited to cases where such 
power is necessary to the proper performance of con¬ 
stitutional functions, and the court expressly held 
that judicial inquiry into the circumstances surround¬ 
ing the purported exercise of such power was not only 
contemplated by our constitutional form of Govern¬ 
ment but was necessary for its preservation. 

In holding that the facts set up in the plea did not 
constitute a bar to the action because the plea itself 
disclosed thar the inquiry of the House and proceed¬ 
ings had thereunder were not legislative but rather 
judicial in character, the court said: 

t 

“It is believed to be one of the chief merits of 
the American system of written constitutional 
law, thac all the powers entrusted to govern¬ 
ments, whether state or national, are divided into 
the three grand departments of the executive, 
the legislative and the judicial. That the func¬ 
tions appropriate to each of these branches of 
government shall be vested in a separate body 
of public servants, and that the perfection of the 
system requires that the lines which separate 
and divide these departments shall be broadly 
and clearly defined. It is also essential to the 
successful working of this system, that the per¬ 
sons entrusted with power in any one of these 
branches shall not be permitted to encroach upon 
the powers confided to the others, but that each 
shall by the law of its creation be liimted to the 
exercise of the powers appropriate to its own 
department and no other.” 
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It was pointed out that the power of Congress 
itself when acting through the concurrence of both 
branches, is a power dependent solely on th^ Consti¬ 
tution, and that such powers as are not conferred by 
that instrument, either by express grant or by fair 
implication from such grant, are reserved to the 
states or the people themselves; that no general power 
of inflicting punishment was conferred u^>on Con¬ 
gress by that instrument, and that any suclj implica¬ 
tion was repugnant to other express provisions, such 
as the due process clause of the Fifth Aniendment, 
which had repeatedly been construed by that court 
and others of the highest authority as requiring in 
such cases a trial in which the rights of j:he party 
shall be decided by a tribunal appointed by lalw, which 
tribunal is to be governed by rules of law previously 
established. 

To make what the court evidently regarded as a 
manifestly clear proposition doubly so, it was pointed 
out that of course neither branch of Congress when 
acting separately can lawfully exercise mofe power 
than is conferred by the Constitution on the whole 
body except in response to an express constitutional 
provision to that effect. 

And to still further clarify its position, after ana¬ 
lyzing the facts and noting the scope of the proceed¬ 
ings by virtue of which Kilbourn had been taken 
into custody, the court said: 

“The Constitution declares that the: judicial 
power of the United States shall be vestJed in one 
Supreme Court, and in such inferior Courts as 
the Congress may from time to time ordain. If 
what we have said of the division of the powers 
of the government among the three departments 
be sound, this is equivalent to a declaration that 
no judicial power is vested in the Congress or 



either branch of it, save in the cases specifically 
enumerated to which we have referred. We do 
not, after what has been said, deem it necessary 
to discuss the proposition that if the investiga¬ 
tion which that committee was directed to make, 
was one that was judicial in its character and 
which could only be properly and successfully 
made by a court of justice, and if it related to 
a matter in which relief or redress could be had 
only by a judicial proceeding, that the power 
attempted to be exercised was one confided by 
the Constitution to the judicial and not to the 
legislative department of the government. We 
think it equally clear that the power asserted is 
judicial and that it is not legislative.” 

But while the case of Kilbourn v. Thompson, 
supra, laid down these principles which we regard as 
controlling in the present case, it remained for the 
court in a later case to apply these principles to a 
situation essentially similar to the present case in its 
fundamental aspects. That case was Marshall v. 
Gordon, 243 U. S. 521, decided 1917. 

That case arose on a petition for the writ of 
habeas corpus. Marshall, the United States attorney 
for the Southern District of New York, had con¬ 
ducted a grand jury investigation which led to the 
indictment of a Member of the House of Representa¬ 
tives. Prior to the indictment the Member of the 
House on the floor had charged Marshall with many 
acts of misfeasance and nonfeasance. After the 
grand jury had found an indictment against the Mem¬ 
ber, he moved, on the floor of the House, that the 
Judiciary Committee of the House be directed to 
inquire and report concerning the charges against 
Marshall insofar as they constituted impeachable 
offenses. After the adoption of this resolution a sub- 

I 

committee was appointed which proceeded to New 
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York to take testimony. Friction there arose between 
the sub-committee and the office of the District At¬ 
torney, Marshal, based upon the assetion that the sub¬ 
committee was seeking to unlawfully penetrate the 
proceedings of the grand jury. While thd sub-com¬ 
mittee was conducting its hearings in New York, 
Marshall addressed a letter to its chairman charging 
that the sub-committee was endeavoring to Investigate 
and frustrate the action of the grand juky, rather 
than to investigate the conduct of the District At¬ 
torney, averring that these charges, which Marshall 
had theretofore given to a newspaper reporter, were 
true, and “repeating them in amplified form in lan¬ 
guage which was certainly unparliamentary 1 and mani¬ 
festly ill-tempered and which was well calculated to 
arouse the indignation not only of the rrjembers of 
the sub-committee but of those of the ftouse gen¬ 
erally. This letter was given to the press so that it 
might be published contemporaneously with its receipt 
by the chairman of the sub-committee. Th|e judiciary 
committee reported the matter to the House and a 
select committee was appointed to consider the sub¬ 
ject. The district attorney was called before that 
committee and reasserted the charges mad^ in the let¬ 
ter, averring that they were justified by ihe circum¬ 
stances and stating that they would under the same 
conditions be made again. Thereupon the select com¬ 
mittee made a report and stated its conclusions and 
recommendations to the House as follows: 

“ 'We conclude and find that th^ aforesaid 
letter written and published by said IJ. Snowden 
Marshall to Hon. C. C. Carlin, chairman of the 
subcommittee of the Judiciary Committee of the 
House of Representatives, on March 4, 1916 
. . ., is as a whole and in several of the separate 
sentences defamatory and insulting and tends to 
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bring the House into public contempt and ridi¬ 
cule, and that the said H. Snowden Marshall, 
by writing and publishing the same, is guilty of 
contempt of the House of Representatives of the 
United States because of the violation of its 
privileges, its honor and its dignity.’ 

“Upon the adoption of this report under the 
authority of the House a formal warrant for 
arrest was issued and its execution by the 
Sergeant-at-Arms in New York was followed 
by an application for discharge on habeas 
corpus . . ” 

The District Court discharged the writ and re¬ 
manded Marshall to the custody of the Sergeant-at- 
Arms, and the case w^as brought on direct appeal to 
the Supreme Court to review the correctness of that 
action. 

After reviewing the facts, the Supreme Court said: 

“Whether the House had power under the 
Constitution to deal with the conduct of the 
District Attorney in writing the letter as a con¬ 
tempt of its authority and to inflict punishment 
upon the writer for such contempt as a matter 
of legislative power, that is, without subjecting 
him to the statutory modes of trial provided for 
criminal offenses protected by the limitations and 
safeguards which the Constitution imposes as to 
such subject, is the question which is before us.” 

Having thus stated the question before the court, 
the Chief Justice added that the court would proceed 
to meet and dispose of the issue as one of first im¬ 
pression. 

Certain it is, said the court— 

“that authority was possessed by the House of 
Commons in England to punish for contempt 
directly, that is, without the intervention of 
courts, and that such power included a variety 
of acts and many forms of punishment including 
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the right to fix a long term of imprisonment. 
Indubitable also is it, however, that tpis power 
rested upon an assumed blending of legislative 
and judicial authority possessed by tfie Parlia¬ 
ment. . . .” j 

But the court, after noting that in thi^ country 
prior to the formation of the Federal Constitution the 
incompatibility of the intermixture of the legislative 
and judicial power was recognized, and the j necessity 
of separating the two was felt, declined to Accept the 
argument that either House of Congress had such 
authority and said (p. 536) : 


“No power was expressly conferred by the 
Constitution of the United States on tlie subject 
except that given to the House to deal |vith con¬ 
tempt committed by its own members. Article 


Constitu- 
not dele- 


1, Par. 5. As the rule concerning the 
tion of the United States is that powers 
gated were reserved to the people or tlje States, 
it follows that no other express authority to deal 
with contempt can be conceived of. It comes 
then to this, was such an authority implied from 
the powers granted? As it is unthinkable that 
in any case from a power expressly granted there 
can be implied the authority to destroy lihe grant 
made, and as the possession by Congress of the 
commingled legislative-judicial authority as to 
contempts which was exerted in the House of 
Commons would be absolutely destructive of the 
distinction between legislative, executive and 
judicial authority which is interwoven in the very 
fabric of the Constitution and would disregard 
express limitations therein, it must follow that 
there is no ground whatever for assuming that 
any implication as to such a power ma|y be de¬ 
duced from any grant of authority made! to Con¬ 
gress by the Constitution. . . . Whether the 

right to deal with contempt in the limited way 
provided in the State Constitutions may be im¬ 
plied in Congress as a result of the legislative 
power granted, must depend upon how far such 
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limited power is ancillary or incidental to the 
power granted to Congress,—a subject which we 
shall hereafter approach.” 

On the subject of the nature and extent of this 
limited power, the court said (p. 541): 

“What does this implied power embrace? is 
thus the question. In answering, it must be 
borne in mind that the power rests simply upon 
the implication that the right has been given to 
do that which is essential to the execution of 
some other and substantive authority expressly 
conferred. The power is therefore but a force 
implied to bring into existence the conditions to 
which constitutional limitations apply. It is a 
means to an end and not the end itself. Hence 
it rests solely upon the right of self-preservation 
to enable the public powers given to be exerted.” 

Concerning the right of the House of Representa¬ 
tives to punish for contempt as punishment, the court 
said (p. 542): 

“Without undertaking to inclusively mention 
the subjects embraced in the implied power, we 
think from the very nature of that power it is 
clear that it does not embrace punishment for 
contempt as punishment, since it rests only upon 
the right of self-preservation, that is, the right 
to prevent acts which in and of themselves in¬ 
herently obstruct or prevent the discharge of leg¬ 
islative duty or the refusal to do that which there 
is an inherent legislative power to compel in 
order that legislative functions may be per¬ 
formed.” 

And the court follows this with the statement (p. 
542): 

“Not only the adjudged cases but congressional 
action in enacting legislation as well as in exert¬ 
ing the implied power conclusively sustain the 
views just stated. Take for instance the statute* 


* See Appendix. 
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referred to in In re Chapman where, |not at all 
interfering with the implied congressional power 
to deal with the refusal to give testimony in a 
matter where there was a right to ex^ct it, the 
substantive power had been exerted to rpake such 
refusal a crime, the two being distinct the one 
from the other.” 

Proceeding with a review of the legislative history 
of the exertion of the implied power to deal with 
contempt by the Senate or House when vieWed com¬ 
prehensively from the beginning, the court says that 
that history— 

“points to the distinction upon which the power 
rests and sustains the limitations inhering in it 
which we have stated.” 

Referring to the “principal instances” of the exer¬ 
tion by either House of Congress of the implied 

power to deal with contempt, collected in the margin 

£***>*« ! 

of the report of Marshall v. Snowden at page 543, 
the court states of them that— 

“they all except two or three deal with either 
physical obstruction of the legislative body in 
the discharge of its duties, or physical assault 
upon its members for action taken <pr words 
spoken in the body, or obstruction of its officers 
in the performance of their official duties, or the 
prevention of members from attending so that 
their duties might be performed, or finally with 
contumacy in refusing to obey orders to produce 
documents or give testimony which there was a 
right to compel . In the two or three instances 
not embraced in the classes we think jit plainly 
appears that for the moment the-distinction was 
overlooked which existed between the legislative 
power to make criminal every form of act which 
can constitute a contempt to be punisheii accord¬ 
ing to the orderly process of law and tjhe acces¬ 
sory implied power to deal with particular acts 
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as contempts outside of the ordinary process of 
law because of the effect such particular acts 
may have in preventing the exercise of legislative 
authority. And in the debates which ensued 
when the various cases were under consideration 
it would seem that the difference between the 
legislative and the judicial power was also some¬ 
times forgotten, that is to say, the legislative 
right io exercise discretion was confounded with 
the want of judicial power to interfere with the 
legislative discretion when lawfully exerted. But 
these considerations are accidental and do not 
change the concrete result manifested by con¬ 
sidering the subject from the beginning. Thus 
we have been able to discover no single instance 
zvhere in the exertion of the power to compel 
testimony restraint was ever made to extend be¬ 
yond the time when the witness should signify 
his zvillingness to testify , the penalty or punish¬ 
ment for the refusal remaining controlled by the 
general criminal lazv.” (pp. 543-4.) 

And at this point in the opinion the court adds to 
the foregoing— 

“So again we have been able to discover no 
instance, except the two or three above referred 
to, where acts of physical interference were 
treated as within the implied power unless they 
possessed the obstructive or preventive character¬ 
istics which we have stated, or any case where 
any restraint zvas imposed after it became mani¬ 
fest that there was no room for a legislative 
judgment as to the virtual continuance of the 
wrongful interference which was the subject of 
consideration.” (p. 544.) 

After considering the acts then sought to be pun¬ 
ished as a contempt of the House directly by that 
body, exercising its “implied power to deal with con¬ 
tempt, that is, the accessory power possessed to pre¬ 
vent the right to exert the powers given from being 
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obstructed and virtually destroyed”, and concluding 
that those acts were not of such a character as to 

I 

bring them within the implied powers, as properly 
understood and limited, for the reason that there was 
room only for the conclusion that the contempt was 
deemed to result from the writing of the letter and 
not because of any obstruction to the performance 
of legislative duty resulting from the letter, “or be¬ 
cause the preservation of the power of the {House to 


carry out its legislative authority was endangered by 
its writing, but because of the effect and operation 
which the irritating and ill-tempered statements made 
in the letter would produce upon the public mind or 
because of the sense of indignation which it may be 
assumed was produced by the letter upon the mem- 
. bers of the Committee and of the House generally”, 
the court pointed out that 


“to state this situation is to demonstrate that the 
contempt relied upon was not intrinsic to the 
right of the House to preserve the means of dis¬ 
charging its legislative duties, but was extrinsic 
to the discharge of such- duties and related only 
to the presumed operation which the letter might 
have upon the public mind and the indignation 
naturally felt by members of the comrnittee on 
the subject” (p 546). 


And the court was at pains, at this poirit in the 
opinion, to state that the effect of its holding was not 
in any way to interfere with the right of tongress 
by general legislative enactment to make criminal con¬ 
duct which it deemed contemptuous. Congress has the 
undoubted power so to do, but under such legislation 
the determination of the guilt or innocence of any 
person so accused must be tried by a judicial tribunal 
in the manner contemplated by the due process clause 
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of the Fifth Amendment of the Federal Constitution. 

I 

Said the court (p. 546): 

“But these considerations plainly serve to 
mark the broad boundary line which separates 
the limited implied power to deal with classes 
of acts as contempts for self-preservation and 
the comprehensive legislative power to provide 
by law for punishment for wrongful acts.” 

In the instant case it is, we submit, perfectly patent 
that the Senate now asserts on the ground of neces¬ 
sity the existence of practically the full power belong¬ 
ing to the House of Lords, though the Supreme Court 
of the United States has distinctly held that it has no 
such power by express grant or by analogy to that 
body. 

We submit that the Supreme Court's decision in 
Marshall v. Gordon, a decision neither weakened nor 
destroyed in any subsequent case, clearly holds that 
while each House of Congress may have all power, 

i 

by removal from its halls, and by coercive imprison¬ 
ment, necessary to enable it to perform its constitu¬ 
tional duties, it is, with a limited exception we are 
now about to discuss, absolutely without power to 
itself impose punishment for a past act, which it may 
regard as contemptuous or a breach of its privileges. 
For such offenses punishment must be inflicted by the 
courts, as for other crimes, and under the safeguard 
of all constitutional provisions. 

We come now to discuss the exception,—a very 
limited one, as we shall see—to the broad statement 
we have just made. In Kilbourn v. Thompson, 103 
U. S. 168, the Supreme Court (page 182, et seq .), 

i 

gave emphatic and unqualified approval to the decision 
of the privy council in the English case of Kielley v . 
Carson, 4 Moo. P. C. 63. In Marshall v. Gordon, 
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supra, the Supreme Court again refers at length to 
Kielley v. Carson and gives unqualified approval to 
the principal point there decided, namely, that the 
ancient power of the British Houses of Parliament 
to inflict punishment, as such, for contempts or other 
offenses, did not exist in such legislative bodies as the 
Houses of Congress of the United States. The Su¬ 
preme Court however reserved for further discussion 
the comprehensive holding of Kielley v. Carson to the 
effect that there could in no case exist in the legis¬ 
lature the power of punishing any one for any past 
misconduct as a contempt of its authority. Coming 
to that discussion, Mr. Chief Justice White, in the 
Marshall case, after stating, as we have already 
pointed out, that the court had “been able t£> discover 
no instance”, except two or three theretofore referred 
to, “where acts of physical interference wefe treated 
as within the implied power unless they possessed the 
obstructive or preventive characteristics Which .we 
have stated, or any case where any restraint was im¬ 
posed after it became manifest that there was no 
room for a legislative judgment as to the vijrtual con¬ 
tinuance of the wrongful interference whicti was the 
subject of consideration”, said (pp. 544-5) : 

“And this latter statement causes us say, re¬ 
ferring to Kielley v. Carson , supra, that where a 
particular act because of its interference with the 
right of self-preservation comes within the juris¬ 
diction of the House to deal with direbtly under 
its implied power to preserve its functions and 
therefore without resort to judicial proceedings 
under the general criminal law, we are of opin¬ 
ion that authority does not cease to exjst because 
the act complained of had been commjtted when 
the authority was exerted, for to so liold would 
be to admit the authority and at the same time to 
deny it. On the contrary when an act iis of such 
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a character as to subject it to be dealt with as a 
contempt under the implied authority, we are of 
opinion that jurisdiction is acquired by Congress 
to act on the subject and therefore there neces¬ 
sarily results from this power the right to de¬ 
termine in the use of legitimate and fair discre¬ 
tion how far from the nature and character of 
the act there is necessity for repression to pre¬ 
vent immediate recurrence , that is to say, the 
continued existence of the interference or ob¬ 
struction to the exercise of the legislative power. 
And of course in such case as in every other, 
unless there be manifest an absolute disregard of 
discretion and a mere exertion of arbitrary 
power coming within the reach of constitutional 
limitations, the exercise of the authority is not 
subject to judicial interference.” 

And upon that part of Marshall v. Gordon just 
quoted respondent in this case relied in the court be¬ 
low. We submit that it is not possible, with any show 
of soundness, to argue in this case that the act of 
petitioner, for which the Senate asserted the right to 
try and punish him, was of such a character as to 
permit it to be reasonably determined, in the use of 
legitimate and fair discretion, that there was “neces¬ 
sity for repression to prevent immediate recurrence,” 
that is to say, the continued existence by petitioner 
of any intereference or obstruction to the exercise of 
the legislative power. No tenable argument can pos¬ 
sibly be made, we earnestly insist, to uphold the con¬ 
tention that, after the papers subpoenaed by the Sen¬ 
ate Committee which had been taken from petitioner’s 
office by Giwen had been returned and produced be¬ 
fore and delivered to that Committee, the Senate, or 
any one else, could legitimately and fairly conclude 
that there was “necessity,” in proceedings which were 
not even commenced until after everything that could 
be done with respect to the documents had been done, 
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to punish in order to prevent immediate Recurrence 
of petitioner’s act. The LIMIT of the PUNI¬ 
TIVE power of the Senate, “when an act is of 
such a character as to subject it to be dealt with 
as a contempt under the implied authority,” IS 
“NECESSITY FOR REPRESSION TO PRE¬ 
VENT IMMEDIATE RECURRENCES” when 
“from the nature and character of the ait” it can 
be legitimately and fairly concluded that j “IMME¬ 
DIATE RECURRENCE, that is to say, the 
CONTINUED existence of the interference or 
obstruction to the exercise of the legislative 

i 

power,” is to be expected. 

Respondent’s sole reliance below for the sustaining 
of the asserted power of the Senate to inflict punish¬ 
ment, as such, upon petitioner, was that part of 
Marshall v. Gordon which we have last qjioted and 
discussed. We submit that so far from Supporting 
respondent the carefully limited exception t<j> the gen¬ 
eral rule which the Supreme Court points out destroys 
respondent’s contention. 

We have made it plain, we are sure, that we con¬ 
cede the force of the argument, and recognize as 
settled the doctrine, that each House of Congress in 
the performance of the legislative function must have 
some power of self help. We think, however, that 
the line of demarcation between that power, fhe power 
of self help or self preservation, and tne power 
asserted in the instant case, is logical and plain, and 
is easily ascertainable from the reported c^ses. Ob¬ 
viously Congress as a deliberative body, passing laws 
upon careful consideration, has the right to preserve 
peace and decorum in its deliberations, to compel at¬ 
tendance of its members, to admit them to! member¬ 
ship and to expel them, and to punish them for dis- 


order; to keep order in the halls of Congress and to 
that end to eject any one disturbing its deliberations, 
and to seize and hold him until he may be turned over 
to the proper authorities for trial and punishment if 
he has violated any law; and, as to witnesses, to force 
a witness to attend before either House, or any com¬ 
mittee thereof, and to testify, or produce, under 
proper subpoena, material documents, and, as a means 
to that end, to coerce him by imprisoning him until 
he does attend and testify or produce. 

As to a witness, should he fail, when properly 
called upon to do so, to answer pertinent questions 
or produce material documents, the Senate (or 
House) in the exercise of the power to compel testi¬ 
mony may arrest and commit him, but such restraint 
cannot b& made to extend beyond the time when the 
witness should signify his willingness to testify; such 
a witness can be held in custody so long as, but no 
longer than, he signifies his willingness to testify, or 
produce documents properly called for, and does 
testify or produce. For the offense committed by the 
past refusal to testify or produce the penalty or 
punishment remains controlled by the general criminal 
law (see page 544, 243 U. S.). So long as he re¬ 
fuses to comply with lawful demands and is impris¬ 
oned, the recusant witness, of course, suffers punish¬ 
ment, but it is not inflicted as such; it is merely inci¬ 
dental to the power to coerce the witness. This is not 
punishment in the legal sense; this is not the '‘inflic¬ 
tion of punishment, as such.” And it is the power to 
inflict “pmnsliment, as such,” that is asserted in this 
case. Difficulty is not encountered in seeking for an 
illustration of an act v/hich though completed is of a 
nature and character to indicate, “in the use of 
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legitimate and fair discretion/' “the necessity for 
repression to prevent immediate recurrence.’' If dur¬ 
ing the deliberations of the Senate a private citizen 
occupying a place in one of its galleries s d conducts 
himself as to disturb those deliberations, the mere 

I 

fact that when the Sergeant-at-Arms, actjing upon 
the order of the presiding officer, reaches tljat citizen 
he has ceased the disturbing acts, does not dpprive the 
Senate, acting through its Sergeant-at-Arpis, from 
taking him into custody and ejecting him; rjor does it 
deprive the Senate from holding him in custody for 
such period of time thereafter as may be necessary to 
await the arrival of the proper authorities to whom 
the Sergeant-at-Arms may be directed to turn him 
over for trial and punishment for his disorderly con¬ 
duct. If that period of custody might be (jailed pun¬ 
ishment for a completed act of misconduct}, it is ob¬ 
viously incidental to and necessarily result^ from the 
power to take the disorderly person into custody and 
to hold him in that custody to prevent immediate 
recurrence of that conduct of his which interfered 
with or obstructed the exercise of the legislative 
power. Thus far and no farther can either House 
go in any case of a private citizen charged with the 
commission of an act contemptuous of its power or 
infringing its privileges. That this case is not within 
the class in which that limited power might be exer¬ 
cised is, we submit, too clear to call even iot the argu¬ 
ment we have expended upon it. 

i 

By way of summary, the Chief Justice i^i his opin¬ 
ion in Marshall v. Gordon used language which we 
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submit contains the essence of all arguments which 
could then or can now be made on the subject. That 
language was as follows (p. 546) : 

“The conclusions which we have stated bring 
about a concordant operation of all the powers 
of the legislative and judicial departments of the 
Government, express or implied, as contemplated 
by the Constitution. And as this is considered, 
the reverent thought may not be repressed that 
the result is due to the wise foresight of the 
fathers manifested in state constitutions even be¬ 
fore the adoption of the Constitution of the 
United States by which they substituted for the 
intermingling of the legislative and judicial 
power to deal with contempt as it existed in the 
House of Commons a system permitting the deal¬ 
ing with that subject in such a way as to prevent 
the obstruction of the legislative powers granted 
and secure their free exertion and yet at the same 
time not substantially interfere with the great 
guarantees and limitations concerning the exer¬ 
tion of the power to criminally punish ,—a bene¬ 
ficent result which additionally arises from the 
golden silence by which the framers of the Con¬ 
stitution left the subject to be controlled by the 
implication of authority resulting from the pow¬ 
ers granted.” 

As we have already pointed out, nothing that we 
here argue is to be, or can be, construed as contend¬ 
ing that the efficiency and dignity of Congress have 
not been or cannot be amply protected. Existing 
law (Secs. 102-104, and Sec. 859, Revised Statutes),* 
enacted by both Houses, and approved by the Execu¬ 
tive, would seem ample to provide for that protection. 
But if anything be lacking, there is still a vast reser¬ 
voir in Congress to make provision therefor by law 
(Art. I, Sec. 8, Par. 18). And this point is made 


* See Appendix for these statutes. 
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clear near the conclusion of the opinion in Marshall 
v. Gordon where the court said (p. 548): 

i 

“We repeat, out of abundance of precaution, 
we are called upon to consider not the legislative 
power of Congress to provide for punishment 
and prosecution under the criminal laws in the 
amplest degree for any and every wrongful act, 
since we are alone called upon to determine the 
limits and extent of an ancillary and implied 
authority essential to preserve the fullest legis¬ 
lative power, which would necessarily {perish by 
operation of the Constitution if not confined to 
the particular ancillary atmosphere from which 
alone the power arises and upon which its exist¬ 
ence depends.” 

In Marshall's case it was suggested “in Argument 
that whatever be the general rule, it is here not 
applicable because the House was considering and 
its committee contemplating impeachment proceed¬ 
ings.” After stating that that argument was irrele¬ 
vant because the premise upon which it rested was 
unfounded, the court said (p. 547): 

“But indulging in the assumption tcf the con¬ 
trary we think it is wholly without merit as we 
see no reason for holding that if the situation 
suggested be assumed it authorized a disregard 
of the plain purposes and objects of tpe Consti¬ 
tution as we have stated them. Besides it must 
be apparent that the suggestion could not be 
accepted without the conclusion that under the 
hypothesis stated the implied power to deal with 
contempt as ancillary to the legislative power 
had been transformed into judicial authority and 
become subject to all the restrictions apd limita¬ 
tions imposed by the Constitution upop that au¬ 
thority,—a conclusion which would frustrate and 
destroy the very purpose which the proposition 
is advanced to accomplish and would create a 
worse evil than that which the wisddm of the 
fathers corrected before the Constitution of the 
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United States was adopted. How can this be 
escaped, since it is manifest that if the argument 
were to be sustained those things which, as 
pointed out in In re Chapman, supra, were dis¬ 
tinct and did not therefore the one frustrate the 
other— the implied legislative authority to com¬ 
pel the giving of testimony and the right crim¬ 
inally to punish for failure to do so —would be¬ 
come one and the same and the exercise of one 
would therefore be the exertion of, and the ex¬ 
hausting of the right to resort to, the other.’* 

That this decision, absolutely controlling here, dis¬ 
poses of this case and requires a reversal of the judg¬ 
ment below, is, we submit, an unescapable conclusion. 

We now come to the case of McGrain v. Daugh¬ 
erty, 273 U. S. 135. In that case a select committee 
of the Senate was formed pursuant to resolution to 
investigate the administration of the Department of 
Justice—-whether its functions were being properly 
discharged or were being neglected or misdirected, 
and particularly whether the then Attorney General 
and his assistant were performing or neglecting their 
duties in respect of the institution and prosecution of 
proceedings to punish and enforce appropriate reme¬ 
dies against wrongdoers, specific instances of alleged 
neglect being recited. 

Daugherty, the petitioner in that case, was a 
brother of the then Attorney General, and was sup¬ 
posed by the Senate Committee to have in his pos¬ 
session information concerning the subject of the in¬ 
quiry. He was served with a subpoena commanding 
him to appear before the Committee for the purpose 
of giving testimony bearing on the subject under in¬ 
vestigation, and to bring with him specified books. 
He failed to appear. A second subpoena was served 
on him commanding him to appear for the purpose 
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of giving testimony—nothing being said in this 
subpoena about bringing books and papers. He again 
failed to appear; and no excuse was offered by him 
for either failure. The Committee reported the facts 
to the Senate, and that body adopted a resolution re¬ 
citing these facts and proceeding as follows:! 

“Whereas the appearance and testimony of 
the said M. S. Daugherty is material and neces¬ 
sary in order that the committee may properly 
execute the functions imposed upon it and may 
obtain information necessary as a baste for such 
legislative and other action as the Senate may 
deem necessary and proper. Therefore be it 

“Resolved, That the President of the Senate 
pro tempore issue his warrant commanding the 
Sergeant at Arms or his deputy to ! take into 
custody the body of the said M. S. Daugherty 
wherever found, and to bring the s^id M. S. 
Daugherty before the bar of the Senate, then 
and there to answer such questions pertinent to 
the matter under inquiry as the Sdnate may 
order the President of the Senate pro tempore 
to propound; and to keep the said M. S. Daugh¬ 
erty in custody to await the further order of the 
Senate.” 

It will be observed that the resolution in the 
Daugherty case and the first resolution [Senate Reso¬ 
lution 169; R. 76-7] directing the arrest of petitioner 
in this case are substantially alike. 

The warrant was issued agreeably to the resolu¬ 
tion. Daugherty was taken into custody under it. 
Thereupon he petitioned for a writ of habeas corpus, 
which was granted. After hearing, the Disjrict Court 
discharged Daugherty from custody, and the case 
came to the Supreme Court on direct appeal. 

After stating that the case had been givejn “earnest 
and prolonged consideration because th^ principal 
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questions involved are of unusual importance and 
delicacy/' the Supreme Court stated that those ques¬ 
tions in that case were (p. 154) : 

“(a) whether the Senate—or the House of 
Representatives, both being on the same plane 
in this regard—has power, through its own 
process, to compel a private individual to appear 
before'dt or one of its committees and -give testi¬ 
mony 1 needed to enable it efficiently to exercise 
a legislative function belonging fo it under the 
Constitution, and (b) whether it sufficiently ap¬ 
pears that the process was being employed in this 
instance to obtain testimony for that purpose." 

It will be seen from the foregoing that the only 
questions in the Daugherty case, which at all concern 
us here, were presented by Senate Resolution 169 [R. 
76-77] relating to the instant petitioner and the war¬ 
rant of February 2nd served under that resolution 
[R., 76-77]. That part of the Senate’s proceedings 
affecting this petitioner is directly sustained by the 
decision in Daugherty’s case but no subsequent action 
of the Senate herein discussed finds the slightest sup¬ 
port in that decision. We have said before—and we 
repeat here—that we did not question but recognized 
the validity of Resolution 169 and the warrant served 
thereunder. There the Senate was proceeding in the 
exercise of its legislative function. There the sole 
purpose of its warrant was to coerce the giving of 
testimony and the production of documents, and as by 
the waiver of all of petitioner’s clients the question of 
“privilege" had been removed when that first warrant 
was issued and served, we did not hesitate to concede 
that the Senate was then proceeding within its con¬ 
stitutional authority Our challenge came when, 
abandoning that proceeding [R. 80; paragraph be¬ 
ginning “Mr. Black: Mr. President, in view of the 
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fact”], the Senate adopted Resolution 17? [R. 80; 
13-14] and avowedly entered upon the exertion of 
judicial powers. 

At the risk of wearisome repetition, once more we 
point out that neither Senate Resolution 172, calling 
upon petitioner to show cause why he should not be 
punished for a past and completed act, nor the war¬ 
rant under which petitioner was taken intb custody 
on February 12th and which is the one involved in 
this case (Exhibit A), contained even the slightest 
suggestion that their purpose was to secure informa¬ 
tion necessary as a basis for such legislative action 
as the Senate might deem necessary. Their sole pur¬ 
pose was to punish, not to secure testimdny or to 
compel the production of documentary evidence. 

After stating, as above quoted, the principal ques¬ 
tions presented in Daugherty s Case, and disposing of 
certain minor questions, irrelevant here, the Supreme 
Court pointed out that the court was not, inj the then 
state of that case (p. 160)— 

“now concerned with the right of the Senate to 
propound or the duty of the witness tp answer 
specific questions, for as yet no questions have 
been propounded to him. He is assertjing—and 
is standing on his assertion—that the ^enate is 
without power to interrogate him, evdn if the 
questions propounded be pertinent and Otherwise 
legitimate—which for present purposes must be 
assumed.” 

I 

Here again we emphasize that that case solely con¬ 
cerned the power to arrest a private citizen ^nd bring 
him before the bar of the Senate, there to be inter¬ 
rogated and required to answer questions pejtinent to 
an inquiry being properly conducted by the Senate. 

The court itself gave this emphasis by repeating 
verbatim at page 160 the first principal question 
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quoted above by us from page 154 of the opinion. 
And following a review of prior cases, the court held 
(a) that either House of Congress has the power to 
conduct investigations and exact testimony from wit¬ 
nesses for legislative purposes; (b) that the power of 
inquiry—with process to enforce it—is an essential 

i 

and appropriate auxiliary to the legislative function; 
(c) that the investigation being conducted in that 
case was for the purpose of obtaining information 
necessary as a basis for such future legislation as 
might be deemed necessary and therefore the arrest 
of the petitioner in furtherance of that purpose was 
within the Senate’s power. The entire decision in 
Me Grain v. Daugherty is found in three brief quota¬ 
tions : 

1. ‘‘We are of opinion that the power of in¬ 
quiry—with process to enforce it—is an essential 
and appropriate auxiliarv to the legislative func¬ 
tion” (p. 174). 

2. “We are of opinion . . . when the 

proceedings are rightly interpreted, that the ob¬ 
ject of the investigation and of the effort to 
secure the witness’s testimony was to obtain in¬ 
formation for legislative purposes” (p. 177). 

And— 

3. “We conclude that the investigation was 
ordered for a legitimate object; that the witness 
wrongfully refused to appear and testify before 
the committee and was lawfully attached; that 
the Senate is entitled to have him give testimony 
pertinent to the inquiry , either at its bar or be- 
for the committee; and that the district court 
erred in discharging him from custody under the 
attachment” (p. 180). 

Nothing more than as just above shown was de¬ 
cided by McGrain v. Daugherty. So far from up¬ 
holding the course attempted by the Senate in the 
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instant case we submit it as authority tcj the con¬ 
trary. 

Clearly the Supreme Court in McGrain \s. Daugh¬ 
erty did not in any sense, either by statement or as a 
result of its holding, qualify the principles of law 
established in Kilbourn v. Thompson and Marshall 
v. Gordon. Clearly, also, those cases establish the 
proposition that the Senate has no constitutional 
power to administer criminal punishment; as such 
whether for an act amounting to a contempt of that 
body or otherwise. 1 

B. 

I 

The Cases Relied Upon by Respondent Do Not 
Controvert but Admit the Accuracy of the 
Rule Contended for by Petitioner. 

The cases relied upon by respondent in the lower 
court in support of his demurrer to the petition for 
habeas corpus were Henry v. Henkel, 235 tl. S. 219; 
McGrain v. Daugherty, supra; and Marshall v. Gor- 
don, supra. 

The case of Henry v. Henkel, supra, was cited by 
the respondent for the proposition that the scope of 
the hearing before the lower court was cbnfined to 
the single question of the jurisdiction of fjhe Senate 
under whose authority petitioner was held [R. 102]. 
We recognize the doctrine of Henry v . Henkel as 
settled law and we take no position in thlis case at 
variance with that doctrine. But the learned counsel 
for the respondent below attempted to press it to the 
point of denying judicial inquiry in habeas corpus 
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proceedings into the power of the Senate to deprive 
a private citizen of his liberty when the particular 
facts of the case disclosed that that power had been 
exceeded. The argument would go to the extent of 
asserting that if the Senate, while concededly con¬ 
ducting an inquiry appropriate to the performance of 
the legislative function (which it was not doing 
under Resolution 172 in this case), (a) propounded 
to a witness questions not pertinent, or (b) demanded 
the production of documents not material, to that 
inquiry, or (c) demanded document^which the Senate 
was not entitled to have produced—but ruled that it 
was—, and ordered the witness arrested or commit¬ 
ted to jail for a refusal to answer such questions or 
produce such documents, no court could on habeas 
corpus inquire into the lawfulness of that arrest or 
commitment. Such is not the law. In McGrain v. 
Daugherty, 273 U. S. 135, at pages 175-6, the Su¬ 
preme Court said: 

‘‘The contention is earnestly made on behalf of 
the witness that this power of inquiry, if sus¬ 
tained, may be abusively and oppressively ex¬ 
erted. ... We must assume, for present pur¬ 
poses, that neither house will be disposed to exert 
the power beyond its proper bounds, or without 
due regard to the rights of witnesses. But if, 
contrary to this assumption, controlling limita¬ 
tions or restrictions are disregarded, the deci¬ 
sions in Kilbourn v. Thompson and Marshall v. 
Gordon point to admissible measures of relief. 
And it is a necessary deduction from the deci¬ 
sions in Kilbourn v. Thompson and In re Chap¬ 
man that a witness rightfully may refuse to 
answer where the bounds of the power are ex¬ 
ceeded or the questions are not pertinent to the 
matter under inquiry.” 

And obviously in such a case the only procedure 
open to the witness so refusing, in the event his re- 
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fusal is followed by arrest or commitment, to secure 
his release, would be the writ of habeas corpus. 

Again, in Sinclair v United States, 279 U. S. 263, 
at pages 291-2, the Supreme Court, referring to its 
decision in McGrain v. Daugherty, said: 

“And that case shows that, while the power of 
inquiry is an essential and appropriate auxiliary 
to the legislative function, it must be exerted 
with due regard for the rights of witnesses, and 
that a witness rightfully may refuse ^o answer 
where the bounds of the power are exceeded or 
where the questions asked are not pertinent to 
the matter under inquiry.” 

No appeal or writ of error lies from the Senate to 
any other tribunal. How then except by habeas 
corpus is a citizen to find a remedy in a case in which 
the Senate while conducting an inquiry appropriate 
to the legislative function arrests a witness who right¬ 
fully refuses to answer “where the bounds of the 
pow r er are exceeded or where the questions! asked are 
not pertinent to the matter under inquirjy’”? This 
question of course admits of but one ansjver unless 
in one breath the right is admitted and denied. 

It is too obvious to require more than stating that 
a consideration of the facts of the case is essential to 
a determination of the question whether or not power 
has been exceeded. 

The foregoing shows habeas corpus as the one 
available proceeding to secure release frc|m custody 
where the bounds of the power are exceeded even 
when otherwise a purely legislative function is being 
performed. With much stronger and Unassailable 
reason can it be said that habeas corpus is the sole 
and peculiarly appropriate means of securing release 
when, as here, by the adoption of Resolution 172 
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[R. 80] and the issuance of the warrant for its en¬ 
forcement [R. 13-14, Ex. A], all pretense of per¬ 
forming a legislative function was abandoned and a 
judicial power assumed—all apparent on the face of 
the Resolution and warrant. To the writ of habeas 
corpus, and ^o it alone, did the court refer when in 
McGrain v. Daugherty it was said that Marshall v. 
Gordon pointed to the admissible measure of relief. 

The case of McGrain v . Daugherty, supra, was 
cited for respondent below to the proposition that the 
petition shows upon its face that the Senate was ex¬ 
ercising a legislative function in subpoenaing peti¬ 
tioner and requiring him to produce documents be¬ 
fore it, and that therefore the jurisdiction of the 
Senate is undisputed. [R. 102.] 

The material and essential facts of the case of 
McGrain v. Daugherty, as well as the scope of the 
court's holding in that case, has heretofore been dealt 
with (pp. 56-61, ante ) and need not be repeated here. 
The inapplicability of that case as a precedent for 
respondent in the present case was made obvious in 
that discussion. There we conceded, as we conceded 
below, and again concede here, the right of the Senate 
to compel the attendance and response of a con¬ 
tumacious witness if the proceedings in which his 
testimony is desired are in furtherance of the exercise 
of a valid and constitutional power; if the purpose 
is legislative in nature. Here, however, the record 
affirmatively discloses that while the Senate may 
have been originally engaged in the performance 
of a legislative act, there was a clear and manifest 
digression from the performance of a proper and 
constitutional function to one which was improper 
and unconstitutional. Senate Resolution 172 and the 
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proceedings had thereunder were in no sepse either 
legislative or remedial in character. The petitioner 
here was taken into the custody from which he seeks 
to be released for the sole purpose of punishing him 
for a past and completed act, and the punishment, if 
and when administered, cannot possibly haves remedial, 
preventive or compelling effects or consequences. 

The case of Marshall v. Gordon, supra, was cited 
for respondent below for the proposition tlkat where 
the particular act interferes with the performance of 
a legislative function, the Senate has the power for 
the preservation of such function, without resort to 
judicial proceedings under the criminal laws, to exer¬ 
cise its authority to punish for contempt ev^n though 
the act complained of has been committed R. 102]. 
The particular language relied upon in support of 
that proposition has been quoted and discussed by us 
hereinbefore— ante, pages 49-51. There, we submit, 
we completely disposed of that case as an lauthority 
for respondent and showed to a demonstration that its 
controlling force unescapably requires a reversal of 
the order of the court below in the instant |case. 

The language in the Chief Justice’s opinion in 
Marshall v. Gordon upon which respondent relied 
(243 U. S. 544-5), when fairly and properly con¬ 
strued can in no w’ay be taken as a justification for the 
decision of the low^er court in this case. we have 
heretofore shown, there w’as not only no probability of 
petitioner in this case again engaging in conduct of 
a similar nature which would be offensive to the 
Senate; there was no possibility of his doing so 
because, at the time of the adoption of Senate Reso¬ 
lution 172, all papers and documents which had ever 
been in his possession, save and except those involved 
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in the Brittin incident, were in the possession of the 
Senate, and as to those involved in the Brittin inci¬ 
dent—(a) their destruction was a known and accom¬ 
plished fact; (b) it is conceded in this case that peti¬ 
tioner neither participated in, nor had knowledge of, 
that act [R. 7-8; Exs. E and F, pp. 31-32; 57-67]; 
(c) it is admitted in this case that the said Brittin 
papers were not covered by the subpoena, being per¬ 
sonal papers not “relating to air mail or ocean mail 
contracts” [ibid ; see, also, R. p. 3, Pet. par. 7; and 
Ex. C, R. p. 15]. The language of the court relied 
upon merely means that even if the offense originally 
committed was the doing of an act which had been 
prohibited by a competent authority, punishment could 
still be administered which would be civil and remedial 
in character if, in the exercise of a fair discretion, the 
tribunal affected could determine from the circum¬ 
stances that unless restrained or otherwise punished 
the offense would be immediately repeated, and that 
that repetition would affect the performance of its 
proper and constitutional functions. It does not 
mean and cannot mean that where, as in the present 
case, there is no probability or even any possibility of 
a recurrence of the act complained of, the contempt 
is civil in its nature and therefore subject to direct 
punishment merely because, at the time of its com¬ 
mission, it might have had the effect in some degree 
of interfereing with the performance of a proper 
and constitutional function. To so hold would be 
to ignore entirely the essential differences between 
civil and criminal contempts and the objects and pur¬ 
poses of punishment therefor which have been rec¬ 
ognized by all the authorities, at least since the deci¬ 
sion of the Supreme Court in the case of Gompers v. 
Bucks Stove & Range Co., supra. 
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C. 

The Cases Involving Proceedings Under the Gen¬ 
eral Criminal Law to Punish for Contumacy 
or Conduct Amounting to Contempt Do Not 
Controvert but Admit the Accuracy of the 
Rule Contended for by Petitioner. 

Cases of the type of In re Chapman, 166 U. S. 
661, and Sinclair v. United States, 279 U. $. 263, are 
in no way inconsistent with the proposition which we 
maintain is established by the cases whicjh involve 
direct action against a person not a member alleged 
to have been in contempt of the privileges of either 
House or its application to the facts of tljie present 
case. 

On the other hand, these cases show the correctness 

j i 

of the position taken by petitioner before t)he Senate 
itself and before the lower court, namely, jihat while 
punishment which is remedial and coercive j in nature 
may be administered directly if in aid of a (legislative 
purpose, punishment as such for the purpose of vin¬ 
dicating the authority of such a body is properly a 
function for the court pursuant to the general crim¬ 
inal law (Revised Statutes, Secs. 102-104).* 

In the Chapman case, the inquiry was conducted 
under a resolution of the Senate and related to charges 
published in the press that Senators were 3 uelding to 
corrupt influences in the consideration of a tariff bill 
then before the Senate and were speculating in stocks 
the value of which would be affected by pending 
amendments to the bill. Chapman appealed before 
the committee in response to a subpoena, bpt refused 
to answer questions pertinent to the inquiry. The 
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specific question which Chapman refused to answer 
was whether or not the firm of which he was a mem¬ 
ber had bought or sold any sugar stocks during a cer¬ 
tain period, either directly or indirectly, for any 
United States Senators. His refusal to answer was 
certified to the United States Attorney for the Dis¬ 
trict of Columbia and he was indicted and convicted 
under section 102 of the Revised Statutes. After the 
taking of certain other procedural steps, he then se¬ 
cured leave and filed a petition for habeas corpus 
directly in the Supreme Court of the United States, 
in which he attacked the constitutionality of sections 
102 to l04 of the Revised Statutes under which he 
had been convicted. 

In the proceeding before the Supreme Court, it 
was contended first by Chapman that inasmuch as no 
particular 1 legislation was pending in the Senate and 
no suggestion of such legislation was made in the 
resolution directing the investigation, there was no 
proper subject-matter relative to which the question 
propounded could be pertinent. 

On this phase of the case, the court held the ques¬ 
tions propounded to be pertinent to the inquiry, and 
it is obvious from an examination of the case that 
the court was impressed by the fact that the matter 
under investigation at the time of the contumacious 
conduct of Chapman was a matter peculiarly legisla¬ 
tive in character, in that it involved charges of cor¬ 
rupt conduct of certain members of the Senate in the 
matter of legislation then pending before it. It was 
pointed out that under the Constitution the Senate 
had, among other things, the power to punish its 
members for disorderlv behavior and, with the con- 
currence of tw’O-thirds, to expel the member. From 
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this it was concluded that the investigation \kas neces¬ 
sarily legislative in character in that it pertained to 
the organization, conduct, and personnel of that 
branch of the legislative department. Aft^r holding 
that the questions propounded were pertinent to the 
inquiry, the Supreme Court said (p. 671); 

“The refusal to answer pertinent questions in 
a matter of inquiry within the jurisdiction of the 
Senate, of course constitutes a contemot of that 
body, and by the statute this is also| made an 
offense against the United States.” 

Chapman’s next contention was in the alternative; 
first, that the statute in question delegates to the 
District of Columbia Criminal Court the exclusive 
jurisdiction and power to punish as contempt the acts 
denounced and thus deprives the Houses of Congress 
of their constitutional functions in the particular 
class of cases, or secondly, if it be interpreted as leav¬ 
ing in the Houses the power to punish such acts and 
vesting in addition jurisdiction in the court to punish 
the same acts as misdemeanors, then the law was in¬ 
valid because subjecting recalcitrant witnesses to be 
twice put in jeopardy for the same offense contrary to 
the Fifth Amendment. 

In meeting this contention, the court pointed out 
that the statute in question did not have the effect of 
divesting the House of its power to punish directly 
for contempt in proper cases, but that it was also 
proper for the Congress, by concurrent action of both 
Houses, to make such conduct a misdemeanor against 
the United States. Here the court recognized in its 
holding and decision, although it did not expressly 
state, the inherent differences between punishment as 
such, a function of the courts, and punishment as a 
means of assisting in the performance of a legislative 
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function by coercion or restraint; and the recognition 
of this distinction is all that is insisted upon in the 
present case. And, as we have seen (ante, p. 56) 
in Marshall v. Gordon, the court itself expressly 
points out that such is the result of the decision in 
In re Chapman . 

The most recent caoe on the subject is Sinclair v. 
United States, supra. This case involved a judgment 
of the Supreme Court of the District of Columbia 
sentencing Sinclair, under section 102 of the Revised 
Statutes,* for refusing to answer questions pro¬ 
pounded to him by a committee of the Senate. The 
questions which Sinclair refused to answer were pro¬ 
pounded dhring the conduct of an investigation made 
pursuant to a resolution of the Senate which, as ex¬ 
tended and amended, stated that one of its objects was 
to “ascertain what, if any, other additional legislation 
may be advisable, and to report its findings and rec¬ 
ommendations to the Senate.” 

Sinclair’s refusal to answer the questions was 
based upon :he contention that since the Congress 
had authorized and directed the filing of suits by the 
Government for the purpose of cancelling the leases 
inquired about since his previous appearance before 
the committee, he should not be required to divulge 
information which would be relevant under the issues 
then pending in certain judicial tribunals as a result 
of these Government suits. 

In affirming the action of the lower court, the 
Supreme Court pointed out that the pendency of the 
suits to cancel the leases was a thing separate and 
apart from the power of the Senate to compel the 
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giving of testimony which was proper an^ relevant 
to a legislative inquiry which was then in progress 
pursuant to a resolution to that effect. No question 
of punishment of a remedial or coercive nature was 
involved in this case. The action taken there was 
clearly intended as a vindication of the hotior of the 
Senate and to inflict punishment—and hence the case 
was brought under the applicable criminal law and 
in a court of competent jurisdiction under that law. 

We are thus brought again to the basic ajrid funda¬ 
mental distinction between the Chapman an(i Sinclair 
cases and the present case, namely, first, th^t both of 
these cases involved contumacious conducj by wit¬ 
nesses who refused to answer questions propounded 
to them in proceedings which the court held were leg¬ 
islative in purpose; second, that neither cas^ involved 
an attempt upon the part of Congress or either House 
thereof to directly punish a person not a member for 
conduct amounting to contempt, but on the other 
hand involved actions under the general! criminal 
laws. 

For these obvious reasons, neither of the above 
considered cases can be taken as authority for the 
action of the lower court. But in passing we cannot 
refrain from commenting upon the fact that each of 
these cases is wholly consistent with the position taken 
by petitioner, both before the Senate and before the 
lower court, and that the Chapman case particularly 
recognizes and applies in its holding and decision the 
basic and fundamental difference between punishment 
as such and punishment as a coercive measqre. And 
this is twice pointed out in Marshall v. Gordon, 243 
U. S. 521, at pages 542 and 547. j 
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D. 

The Rule Applied to the Facts of the Case at Bar. 

Because of the fact that the lower court rendered 
no opinion, either oral or written, in explanation of 
its holding and decision, we have attempted a con¬ 
sideration of every case which we think might legiti¬ 
mately be contended as having a bearing upon the 
order here appealed. This method of treatment has 
necessarily extended what might otherwise have been 
a short brief upon a single but fundamental question. 

We believe, however, that in our treatment of these 
cases we have established the following propositions 
with respect to the constitutional power of the Senate 
in such cases: 

1. That the power of the Senate to deal directly 
with the conduct of a person not a member alleged 
to have committed a contempt against that body is an 
implied and necessarily a limited power. 

2. That the purported exercise of that power 
under the circumstances of a particular case is not 
only a legitimate field for judicial inquiry, but that 
is contemplated by our constitutional form of govern¬ 
ment. 

3. That such power cannot be exercised by the 
legislative branch of our Government or either House 
thereof when the purpose of such exercise is the 

i 

administration of punishment as such rather than as 
an aid in the performance of a proper legislative 
function. 


i 
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The application of these principles to the facts of 
the case at bar is at once manifest, the result self- 
evident. 

We have heretofore shown that the petitioner's 
acts were completed acts; that if he had committed 
any offense, it was by the doing of an act Which had 
been prohibited by the Senate through the jservice of 
its subpoena; that there was not only no likelihood 
but there was no possibility of a repetition cf the con¬ 
duct which was obnoxious to the Senate; and that 
what had been done by him, innocently or ptherwise, 
had been undone and therefore could not ibe in any 


way affected by any punishment which coulcf be meted 
out to him. We have also shown that the Senate in 
Senate Resolution 172 did not even attempt to dis- 

i 

guise the fact that the punishment proposed by it was 
not to aid in the performance of a legislative func¬ 
tion; it was in no sense remedial. j 

Under the rule of the Gompers case, the |offense, if 
any, would have constituted criminal contempt if the 
authority of a court had been involved. jCan it be 
otherwise because the tribunal affected w^s legisla¬ 
tive rather than judicial? Other than a negative 
answer would ignore the rule as well as the basis 
therefor ( Gompers v. Bucks Stove & Range Co., 


supra), and the language of the Supreme 


Court in 


the case of Kilbourn v. Thompson, supra. 


Can the guilt or innocence of a person charged with 
the commission of acts which, if established, would 

i 7 
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make him guilty of a criminal contempt, be tried in 
other than “a tribunal appointed by law,” which 
tribunal is to be “governed by rules of law previously 
established”? The due process clause of the Fifth 
Amendment, as interpreted by the Supreme Court in 
the cases of Kilbourn v. Thompson and Marshall v. 
Gordon, as well as many other cases, says that it can¬ 
not. Moreover, we have the statement of the court 
in the case of Marshall v. Gordon to the effect that 
legislative tribunals have not heretofore attempted to 
exercise such power. 

Finally, if the answer to either of the preceding 
interrogatories is in the affirmative, what has become 
of the constitutional separation of powers which the 
court in the case of Marshall v. Gordon described as 
“interwoven in the fabric of our constitution”? 

We respectfully submit that to answer these ques¬ 
tions in the manner which is compelled by the de¬ 
cisions of the Supreme Court herein referred to is 
to decide this case. 
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V. | 

CONCLUSION. 

. 

The question in this case is more fundamental, of 
far greater importance, than whether petitioner 
should be tried and punished for an alleged offense 
against the Senate. It involves a question of how 
and in what manner he or others who frorh time to 
time may find themselves in similar situations should 
be tried—their guilt or innocence established. 

Should it be in a tribunal appointed by! law and 
according to rules or law previously established, pre¬ 
sided over by officials charged by their oath under 
the Constitution with the fair and impartial admin¬ 
istration of those laws, or should it be in |a forum, 
such as the Senate, where in addition to the! fact that 
the offended party constitutes the prosecutor, judge, 
and jury, it is a matter of common knowledge that 
consideration other than strict legal concepts some¬ 
times, if not always, constitute the motivating force? 
This, in turn, involves a basic and fundamental ques¬ 
tion of the separation of governmental powers under 
our form of constitutional government. 

More than half a century ago the Supreme Court 
in the case of Kilbourn v. Thompson, supra, com¬ 
mented on the scope and effect of the three primary 
articles of the Constitution and the division of all 
Federal powers accomplished thereby to tl^e Execu¬ 
tive, the Legislative, and the Judicial Departments. 
That court, after stating that it necessarily! followed 
from this division that the powers confiddd by the 
Constitution to one department cannot be i exercised 
by another, added (103 U. S., at 191-2) : j 

“It may be said that these are truisms which 
need no repetition here to give them fo^ce. But 


I 
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while the experience of almost a century has in 
general shown a wise and commendable forbear¬ 
ance in each of these branches from encroach¬ 
ments upon the others, it is not to be denied that 
such attempts have been made, and it is believed 
not always without success. The increase in the 
number of the States, in their population and 
wealth, and in the amount of power, if not in its 
nature to be exercised by the Federal Govern¬ 
ment, presents powerful and growing tempta¬ 
tions to those to whom that exercise is intrusted, 
to overstep the just boundaries of their own 
department and enter upon the domain of one of 
the others, or to assume powers not intrusted to 
either of them.” 

The basic division of constitutional powers and the 
underlying reasons for the encroachment of one de¬ 
partment upon the functions of another are the same 
now as then. 

It is earnestly insisted, for the reasons herein 
stated, that the order appealed should be reversed. 

Respectfully submitted, 

Frank J. Hogan, 

Edmund L. Jones, 

i 

Duke M. Patrick, 

Attorneys for Appellant. 


Washington, D. C., 
March 15, 1934. 




APPENDIX. 


The following sections of the Revised Statutes were 
derived from an act of January 24, 1857, entitled 
“An act more effectually to enforce the attendance of 
witnesses on the summons of either Housd of Con¬ 
gress, and to compel them to discover testimony.” 
11 Stat. 155, c. 19. 

“Sec. 102. Every person who, having been sum¬ 
moned as a witness by the authority of either House 
of Congress, to give testimony or to produce papers 
upon any matter under inquiry before either House, 
or any committee of either House of Congress, wil¬ 
fully makes default, or who, having appeared, refuses 
to answer any question pertinent to the question under 
inquiry, shall be deemed guilty of a misdemeanor, 
punishable by a fine of not more than one thousand 
dollars nor less than one hundred dollars] and im- 

i 

prisonment in a common jail for not less than one 
month nor more than twelve months. 

“Sec. 103. No witness is privileged to refuse to 
testify to any fact, or to produce any paper, respect¬ 
ing which he shall be examined by either House of 
Congress, or by any committee of either Hcj>use, upon 
the ground that his testimony to such fact c\r his pro¬ 
duction of such paper may tend to disgrace him or 
otherwise render him infamous. 

“Sec. 104. Whenever a witness summoned as men¬ 
tioned in section one hundred and two fails jto testify, 
and the facts are reported to either House, the Presi- 


78 


dent of the Senate or the Speaker of the House, as 
the case may be, shall certify the fact under the seal 
of the Senate or House to the district attorney for 
the District of Columbia, whose duty it shall be to 
bring the matter before the grand jury for their 
action. 

“Sec. 859. No testimony given by a witness before 
either House, or before any committee of either 
House of Congress, shall be used as evidence in any 
criminal proceeding against him in any court, except 
in a prosecution for perjury committed in giving such 
testimony. 1 But an official paper or record produced 
by him is not within the said privilege.” 
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In the Court of Appeals of the District of 

Columbia 

January Term, 1934 
No. 6166 

William P. MacCracken, Jr., appellant 

vs. 

Chesley W. Jurney, appellee 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 

I 

BRIEF FOR APPELLEE 
— 

STATEMENT 

For the sake of clarity, we deem it necessary to 
make a short chronological statement of the pro¬ 
ceedings leading np to the order of the Cburt (R. 
103) discharging the writ of habeas corpus and dis¬ 
missing the petition, from w r hich this appeal is 
taken. 

The Senate of the United States on February 25, 
1933, adopted Senate Resolution No. 349, 72d Con¬ 
gress, Second Session, directing a special committee 
to make a full, complete, and detailed inqdiry into 
existing contracts for the carrying of air mail and 
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ocean mail, and to report to the Senate the result 
of its investigation and its recommendations 
(R. 14). 

The appellant is an attorney at law and repre¬ 
sented the Western Air Express, Pan-American 
Airways, Transcontinental & Western Air, and 
other corporations interested in air-mail contracts 
(R. 20-26). 

Pursuant to Senate Resolution No. 349, the 
special committee, on January 31, 1934, issued its 
subpoena and had the same served on the appel¬ 
lant, commanding him to appear instanter and to— 

bring all books of account, bank pass books, 
canceled checks, check stubs, deposit slips, 
papers, memorandums, correspondence, 
maps, copies of telegrams, relating to air¬ 
mail and ocean-mail contracts (R. 15). 

On that day the appellant appeared before the 
Senate Committee, but failed to produce any of 
the papers demanded, justifying his refusal on the 
ground that they were privileged under the rela- 

i 

tionship of attorney and client existing between 
him and those wiiom he represented (R. 16-26). 

On that day, however, at the suggestion of the 
Committee, he sent a telegram to numerous cli- 

i 

ents, asking if they would waive the privilege 
claimed and authorize the production of the docu¬ 
ments (R. 27, 28). The appellant telegraphed the 
Western Air Express, of which Harris M. Hanshue 
was president (R. 8), and asked whether this com- 
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pany would waive the privilege and authorize him 
to make the files in his possession available to the 
Committee. On February 1,1934, Hanshuej by tele¬ 
phone, informed the appellant that before lie could 
decide on the subject of the telegram he desired an 
opportunity to look over the papers in appellant’s 
files relating to the company’s matters add to ex¬ 
amine certain personal papers, copies of vrhich he 
believed were in some of the files, and was sending 
for that purpose one Gilbert Givven, one-time sec¬ 
retary to Hanshue and the Washington representa¬ 
tive of the Western Air Express. That afternoon 
the said Givven made an appointment and called 
at the office of appellant, who permittee^ him to 
examine the file folders in the office and take there¬ 
from certain papers, some of which related to air¬ 
mail contracts (R. 8). On the same day one Brit- 
tin, the executive vice president of the Northwest 
Airways, to whom the appellant had telegraphed, 
appeared at the office of the appellant tjut Mac- 
Cracken being engaged, w T ent to the office of Mr. 
Lee, his partner, went through the voluminous 
Northwest files (R. 60) and took six papers out 
(R. 61). The appellant’s partner, Lee, eitljier went 
out and got the files which were examined |with his 
permission, or sent for them (R. 62). Brittin took 
these papers down to his office and tore thenji up and 
threw them in the waste basket (R. 66). j 

On February 2, 1934, the appellant w^s again 
called before the Committee and interrogated, and 
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thereafter the special committee made a report to 
the Senate (No. 254) to the following effect: (1) 
That the committee had caused to be served on the 
appellant MacCracken a subpoena, as hereinbefore 
set out; (2) that the said MacCracken had ap¬ 
peared before the committee, 6 ‘but has failed, re¬ 
fused, and declined to bring with him to the 
committee, or to make available for inspection, his 
correspondence and memorandums relating to air¬ 
mail contracts”; (3) that the said MacCracken had 
not only failed, declined and refused to bring such 
correspondence and memorandums to the commit¬ 
tee, or to make it available for the committee’s use, 
but had declined in an open session of the Senate 
Committee on January 31, 1934, and again at a 
public session of the committee on February 2, 
1934, to bring said papers and correspondence to 
the committee and admitted at said public session 
of the committee “that between the date of the 
serving of the subpoena and the time of his testi¬ 
mony two certain files of correspondence concern¬ 
ing air mail has been removed from his office with 
his knowledge and consent”; (4) that the said Mac¬ 
Cracken based his refusal upon his claim that as 
an attorney he had the right to determine for 
himself whether or not the correspondence and 
memorandums were private and confidential 
communications. 

The committee further requested the Senate to 
take such action as it deemed wise to bring the said 
MacCracken before the bar of the Senate and re- 
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quire him to produce the papers and correspond¬ 
ence (R. 70-71). 

In response to this report the Senate, by Resolu¬ 
tion No. 169, directed a warrant to issue, command¬ 
ing the Sergeant at Arms to take into custody the 
said MacCracken before the bar of the Senate, and 
to bring the correspondence, memorandums, books, 
and files referred to (R. 72, 73). 

This warrant was served upon the appellant on 
February 2,1934, and he was paroled in the custody 
of his counsel to appear at the bar of the Senate 
at noon, February 5,1934. On that date th£ Senate 
adopted Senate Resolution No. 172 (R. 80), that the 
President of the Senate issue a citation directing 
MacCracken and others to show cause \^hy they 
should not be punished for contempt of the Senate, 
on account of the destruction and removal of cer¬ 
tain papers, files, and memorandums from the files 
of MacCracken, after a subpoena had been served 
upon him, and upon the adoption of this Resolution 
he was directed to be released from custody under 
Senate Resolution No. 169. 

On February 5,1934, the President of the Senate 
issued the citation to the Sergeant at Arms, com¬ 
manding him to summon the said MacCracken to 
show cause why he should not be punished [for con¬ 
tempt (R. 12) and the Sergeant at Arms cited the 
appellant to appear before the bar of thd Senate 
on February 9,1934. 

The appellant did not appear at the ba^ of the 
Senate in response to the citation, but declined to do 
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so, alleging that the Senate was exceeding its con¬ 
stitutional authority in issuing the citation (R. 13, 
93-101). 

i 

On February 9, 1934, the Senate issued a war¬ 
rant, directing the Sergeant at Arms to arrest the 
appellant and bring him before the bar of the Sen¬ 
ate to show cause why he should not be punished 

for contempt (R. 13-14). 

♦ 

On February 12, 1934, the appellee arrested the 
appellant and that day the appellant filed his peti¬ 
tion for a writ of habeas corpus (R. 1), which was 
immediately issued, returnable forthwith (R. 13). 
In response to this writ the appellee immediately 
produced the appellant in court and demurred to 
the petition as insufficient in law upon the follow¬ 
ing grounds (R. 101-2) : 

1. On this application for a writ of habeas 
corpus, the hearing is confined to the single 
question of the jurisdiction of the tribunal 
under whose authority the petitioner is held, 
and the hearing is not in the nature of a writ 
of error, nor is it intended as a substitute 
for the functions of a trial court. 

2. The petition on its face shows that the 
Senate was exercising a legislative function 
in subpoenaing petitioner and requiring him 
to produce documents before it and, there¬ 
fore, the jurisdiction of the Senate is undis¬ 
puted. 

3. The Senate, where the particular act 
interferes with its legislative functions, has 
power in preservation of its functions, with- 


7 


out a resort to judicial proceedings under 
the general criminal law, to exercise its au¬ 
thority to punish for contempt, even though 
the act complained of has been committed. 

The Court, after argument, remanded t!he appel¬ 
lant to the custody and control of the appellee, dis¬ 
charged the writ, and dismissed the petition (R. 
103). From this order this appeal is 

QUESTION PRESENTED 

While the petition is voluminous and the assign¬ 
ments of error numerous, the appeal involves the 
sole question of the power of the Senate to arrest 
and bring before it for punishment a recalcitrant 
witness who, after being served with a subpoena re¬ 
quiring him to produce his files touching a subject 
properly under investigation by the Senate, wil¬ 
fully secretes or destroys documents in those files, 
or permits them to be secreted or destroyed. 

ARGUMENT 

I 

Appellant’s refusal to produce the books ind papers 
under the Senate subpoena is no less (but more) a con¬ 
tempt of the Senate by reason of his subsequent wilful 
or negligent secretion or destruction of them and the 
right of the Senate to preserve its fullest legislative 
power and punish for such contempt is not 
such destruction or secretion 

Counsel for appellant assert (Br. p. 18) that the 
sole question presented in this case is thp right of 
the Senate to take the appellant into custody with 
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affected by 
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the view to punishing him for the commission of a 
completed act. We insist, and shall later show, 
that the Senate’s 44 authority does not cease to exist 
because tile act complained of had been committed.” 
But the appellant was not ordered arrested to show 
cause why he should not be punished for the de¬ 
struction or secretion of the documents only. The 
warrant of arrest (R. 14) directed the Sergeant-at- 
Arms to take the appellant into custody and bring 
him forthwith before the Senate 4 4 to show cause, if 
any he has, why he should not be punished for con¬ 
tempt of the Senate for the matters and things as 
shown by the reports of the special Senate Commit¬ 
tee on Ocean and Air Mail contracts * * 

These reports, as hereinbefore set out, declared 
that the appellant had failed, refused, and declined 
to bring or make available for inspection his corre¬ 
spondence and memorandums relating to air mail, 
and that he had admitted at a public session of the 
committee that between the date of the serving of 
the subpoena and the time of his testimony two cer¬ 
tain files of correspondence concerning air mail had 
been removed from his office with his knowledge 
and consent. 

It is thus clear that the removal of the files of 
correspondence from the appellant’s office was but 
an incident and an aggravation of his contempt of 
the Senate, and was not the sole act of contempt or 
a substantive offense for which he was arrested and 
taken into custody before the bar of the Senate. 
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Granted the power of the Senate to require the 
production of documents and to punish f<ir refusal 
to produce, which the appellant concedes dnd about 
which there can be no doubt since the decision of 
McGrain v. Daugherty, 273 U.S. 135, whebre all the 
cases are reviewed, the exercise of this ^uthority 
by the Senate cannot be impaired by the wilful or 
negligent conduct of the witness in secreting or 
destroying documents. We repeat, the right of 
the Senate to preserve its legislative powef.’ by com¬ 
pelling the production of documents is n(jt contro¬ 
verted, nor is its power to punish a witnes^ for con¬ 
tumacy for refusing to produce documents denied. 

The contention of the appellant, baldjy stated, 
however, is that if destruction is added 1}o the re¬ 
fusal to produce the documents, there is po longer 
an obstruction of the exercise of the legislative 
power and this puts it beyond the pow^r of the 
Senate to cite the recusant witness for Contempt, 
and has the same effect as if the Senate had never 
had the power. This is to destroy the po\|er of the 
Senate to punish for contempt a witness who re¬ 
fuses to produce documents, because thi witness 
can always destroy or secrete these documents and 
make it impossible to comply with the demand of 
the Senate. This proposition, it seems to us, re¬ 
futes itself, “for to so hold would be to admit the 
authority and at the same time deny it.” 

Since the act of the appellant in removing or per- 
mitting to be removed, or destroying or permitting 
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to be destroyed, the memorandums and papers after 
the service of the subpoena upon him was a mere 
incident or aggravation of his contempt of the Sen¬ 
ate, the question of whether or not the Senate was 
proposing to punish him for a completed act is not 
strictly within the issues of the case. The record 
in this case presents the sole question of the power 
of the Senate to arrest the appellant, take him into 
custody, and require him to show cause why he 
should not be punished for contempt of the Senate 
for disobedience of its subpoena, and we confidently 
submit that this is controlled by McGrain v. Daugh¬ 
erty, supra . Any facts or arguments presented on 
behalf of the appellant going to show that he at¬ 
tempted to purge himself of his contempt must be 
presented to the Senate, which is the tribunal hav¬ 
ing jurisdiction of this contempt, and have no place 
in the habeas corpus proceedings. Henry v. 
Henkel, 235 U.S. 219, 229. 

II 

The power of the Senate to punish when the act com¬ 
plained of has been committed 

The object of the Senate in ordering an investi¬ 
gation of air and ocean mail contracts was to aid it 
in legislating. 4 4 The power of inquiry—with proc¬ 
ess to enforce it—is an essential and appropriate 
auxiliary to the legislative function.” McGrain v. 
Daugherty, supra. 

If, hdwever, it can be argued that the Senate 
caused the arrest of the appellant, not merely for 
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his refusal to produce the required memorandums 
and papers, but also for his aggravation of this 

i 

offense in removing or permitting them to be re¬ 
moved and secreted or destroved, and that the 
removal or destruction of these papers was a com¬ 
pleted act, nevertheless, under the implied power 
to preserve its functions, and without resort to 
judicial proceedings under the general criminal 
law, the Senate has authority to punish, even 
though the act complained of has been cjommitted 

when the authoritv is asserted. 

* 

In support of this position we confidently rely 
upon Marshall v. Gordon, 243 U.S. 521, 61 L.Ed. 
881. In that case the Court was callecj. upon to 
consider whether or not the House of Representa¬ 
tives exceeded its power in punishing forj contempt 
a person, not a member, who had written, published 
and sent to the chairman of one of its committees 
an ill-tempered and irritating letter regarding the 
action of the committee. In considering this ques¬ 
tion, it became necessary for the Court, Chief Jus¬ 
tice White writing the opinion, to delineate the 
extent of the implied power of the Houjse to deal 
with contempts, and to determine if the acts of the 
nonmember came within the implied po^ver of the 
House to inflict punishment. In determining this 
question, the Court points out (p. 543) that the 
legislative history of the exertion of tlie implied 
power to deal with contempt by the Senate or House 
shows, among the principal instances, “contumacy 
in refusing to obey orders to produce documents 
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or give testimony which there vras a right to 
compel.” 

After reviewing Anderson v. Dunn, 6 Wheat. 
204, Kilbourn v. Thompson, 103 U.S. 168, and Be 
Chapman, 166 U.S. 661, Chief Justice White then 
takes up the case of Kielley v. Carson, 4 Moore, 
P.C.C. 63,13 Eng. Reprint 225. In that case Kiel¬ 
ley was adjudged guilty of contempt by the House 
of Assembly of Newfoundland for having re¬ 
proached a member in threatening language. The 
question was whether the Assembly had the power 
such as was possessed by both Houses of Parlia¬ 
ment in England to adjudicate upon a complaint 
of contempt or breach of privilege. The case w r as 
heard by the Privy Council and it was determined 
that to the full extent of every measure necessary to 
secure the free exercise of their legislative func¬ 
tions, the House was justified in acting. The case 
is further quoted, however, to sustain the position 
that the power of punishing anyone for a past mis¬ 
conduct as a contempt of its authority was by no 
means necessary for the exercise of its functions 
by a local legislature, whether representative or 
not, but the Supreme Court definitely refused to 
follow this ruling, saying it “would unwarrantedly 
limit the power of Congress to deal with contempt.” 
Commenting that the English rule vras in accord 
with that recognized by the Supreme Court of the 
United States in Anderson v. Dunn, supu'a, Chief 
Justice White said: 
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that is, that in virtue of the grant of legis¬ 
lative authority there would be a power im¬ 
plied to deal with contempt insofar as that 
authority was necessary to preserve and 
carry out the legislative authority given. 
While the doctrine of Kielley v. Carson was 
thus in substantive principle the\ same as 
that announced in Anderson v. jDunn, we 
must not be understood as accepting the ap¬ 
plication which was made of the rule to the 
particular case there in question, since, as 
we shall hereafter have occasion to show, we 
think that the application was not consistent 
with the rule which the case announced, and 
would, if applied, unw arrant edly\ limit the 
implied power of Congress to deal with con¬ 
tempt (p. 541). (Italics ours.) 

Later on in the opinion, after a discussion of 
instances in which the implied power |liad been 
asserted, the Court says (p. 544) : j 

And this latter statement causes ^is to say, 
referring to Kielley v. Carson, j4 Moore, 
P.C.C. 63, 13 Eng. Reprint 225, 7j Jur. 137, 
that where a particular act, because of its 
interference with the right of self-preserva¬ 
tion, comes within the jurisdiction of the 
House to deal with directly under i\ts implied 
power to preserve its functions, ^nd there¬ 
fore without resort to judicial proceedings 
under the general criminal law, we are of 
opinion that authority does not cease to exist 
became the act complained of had been com¬ 
mitted when the authority was everted, for 
to so hold would be to admit the authority 
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and at the same time to deny it. On the con¬ 
trary, when an act is of such a character as 
to subject it to be dealt with as a contempt 
Tinder the implied authority, we are of opin¬ 
ion that jurisdiction is acquired by Congress 
to act on the subject, and therefore there 
necessarily results from this power the right 
to determine, in the use of legitimate and 
fair discretion, how far from the nature and 
character of the act there is necessity for re¬ 
pression to prevent immediate recurrence; 
that is to sav, the continued existence of the 
interference or obstruction to the exercise of 
the legislative power. And of course in such 
chse, as in every other, unless there be mani¬ 
fest an absolute disregard of discretion and a 
mere exertion of arbitrary power coming 
within the reach of constitutional limita¬ 
tions, the exercise of the authority is not sub¬ 
ject to judicial interference. (Italics ours.) 

Under this language there can be no doubt that 
the act of the appellant, in refusing to produce 
documents, in removing or destroying them or by 
consenting to their removal or destruction, is “an 
act of such a character as to subject it to be dealt 
with as a contempt.” The Senate acquired juris¬ 
diction to act on the subject with the resulting 
“right to determine in the use of legitimate and fair 
discretion how far from the nature and character of 
the act there is necessity for repression to prevent 
immediate recurrence.” If the act is of such a 
character as to subject it to be dealt with as a con- 
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tempt by the Senate, then the exercise ctf the au¬ 
thority of the Senate is not subject to judicial in¬ 
terference “ unless there be manifest an absolute 
disregard of discretion and a mere exertion of 
arbitrary power.” 

For the purposes of this case, it cannot be as¬ 
sumed that the Senate proposed in its contempt 
proceedings to deal with the appellant in disregard 
of discretion or by the mere exertion of jarbitrary 
power, or that the Senate was attempting or in¬ 
tending to try the appellant for any wrong-doing 

other than the contempt of that body. 

: 

j 

a. Punishment as punishment 

j 

Counsel for the appellant assert that t|he Senate 
has no constitutional power to administer punish¬ 
ment, as-such, to a private citizen for criminal con¬ 
tempt of that body (Br. p. 32), relying upon the 
language of Mr. Chief Justice White in Marshall v. 
Gordon, supra. The Chief Justice, afier saying 
that from the nature of the power “it is (clear that 
it does not embrace punishment for cojitempt as 
punishment, since it rests only upon the right of 
self-preservation”, immediately clarified this lan¬ 
guage by saying, “that is, the right to prevent acts 
which in and of themselves inherently obstruct or 
prevent the discharge of legislative dijty or the 
refusal to do that wdiich there is an inherent legis¬ 
lative power to compel in order that legislative 
functions may be performed.” It is (flear from 
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this language that the implied power to punish for 
contempt embraces the power to compel the pro¬ 
duction of documents in order that the legislative 
functions may be performed, to compel the con¬ 
tumacious witness to testify in order that the legis¬ 
lative functions may be performed, and to punish 
for contempt the refusal to produce documents 
which inherently obstructs or prevents the dis¬ 
charge of legislative duty, and a fortiori to punish 
for contempt the obstruction and prevention of 
the discharge of legislative duty by the destruction 
of such documents. 

When the power of Congress is applied to the 
contempt of the appellant in refusing to produce 
documents and, in order to prevent their produc¬ 
tion, in secreting or destroying them or permitting 
them to be secreted or destroved—acts which 

v 

clearly justified the exercise of the power of pun¬ 
ishment—the power “is limited to imprisonment 
and such imprisonment may not be extended be¬ 
yond the session of the body in which the contempt 
occurred.” Marshall v. Gordon, supra, p. 542. In 
other words, if the substantive crime of which the 
recusant witness is guilty is denounced by statute, 
punishment under such statute must be left to the 
criminal courts. If, however, the contempt comes 
within the jurisdiction of the Senate to punish, not¬ 
withstanding that it may be denounced as a crime 
under the statute law", the Senate, “to vindicate its 
authority and to deter other derelictions”, has the 
power to punish for contempt, but not the power to 
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impose the sentence provided under the statutes 
for the substantive crime. 

This is clear from Re Chapman, 166 IJ.S. 661. 
In that case there was a charge that Senators were 
yielding to corrupt influences, and Chapriian was 
subpoenaed to appear before the commiljtee, but 
refused to answer questions pertinent to 1 the in¬ 
quiry and was indicted and convicted undei* the Act 
of 1857 for such refusal. The Court tljere sus¬ 
tained the power of either House to conduct in¬ 
vestigations and exact testimony from witnesses 

i 

for legislative purposes, and said while pongress 
could not divest itself or either of its Houses of the 
essential and inherent power to punish for con¬ 
tempt in cases to which the power of either House 
properly extended, nevertheless the statute making 
the act of Chapman a misdemeanor was constitu- 

i 

tional, and both Congress and the courts cbuld pun¬ 
ish the contumacious witness without subjecting 
him to jeopardy twice for the same offense. 

Mr. Chief Justice White, in Marshall Vl Gordon, 
supra, recognizes this same principle when he calls 
attention to the distinction “which existed between 
the legislative power to make criminal every form 
of act which can constitute a contempt, tb be pun¬ 
ished according to the orderly process oi' law and 
the accessory implied power to deal with particular 
acts as contempts outside of the ordinary process of 
law because of the effect such particular! acts may 
have in preventing the exercise of legislative au¬ 
thority” (pp. 543-544). i 


i 


b. There is no distinction in principle between the judicial and 
legislative power to summarily punish for contempt 


If further clarification of the principles in 
Marshall v. Gordon, supra, is necessary, Chief Jus¬ 
tice White had occasion to review this case in 
Toledo Newspaper Company v. United States, 247 
U.S. 402. In that case the City Council of Toledo 
passed an ordinance in effect providing for three- 
cent fares on street railways. The creditors of the 
company filed a bill against the company to enjoin 
it from obeying the ordinance, on the ground that 
to do so would confiscate the property which they 
held in the company and would destroy the fran¬ 
chises the company enjoyed. 

Immediately preceding the action of the Court 
granting a preliminary injunction and while that 
subject was up for consideration, an attachment 
for contempt was issued against the newspaper 
company and the Editor of the Toledo News-Bee 
for certain publications concerning the controversy 
and the action of the court. The court directed 
the district attorney to present an information for 
contempt against the newspaper and its editor. 
The defendants demurred on the ground that the 
information stated no act within the power of the 
court to punish for contempt. The court found the 
defendants guilty under the information and im¬ 
posed punishment by way of fine. This judgment 
was affirmed by the Circuit Court of Appeals, and 
the case was carried to the Supreme Court. The 
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first proposition discussed by Chief Justice White 
was the contention of the appellants that tjhere was 
a total want of power in the court to treat the ma¬ 
ters charged in the information as a contempt and 
punish it accordingly, as a result of the provision 
of Section 268 of the Judicial Code to the effect— 

that the power to punish contempts shall not 
be construed to extend to any cases except 
the misbehavior of any person in their 
presence, or so near thereto as to obstruct the 
administration of justice. 

In discussing this proposition and declaring that 
the statute “ granted no power and imposed no limi¬ 
tations not already existing” (p. 418), the Chief 
Justice said that while the Marshall case concerned 
the exercise of legislative power to deal ivith con¬ 
tempt, 

the fundamental principles which its solu¬ 
tion involved are here applicable tjo the ex¬ 
tent that they may not be inapposite because 
of the distinction between legislative and ju¬ 
dicial power (p. 418). 

After again analyzing Marshall v. Gordon, the 

court says of the quoted provision of Section 268: 

. 

The provision, therefore, conformably to the 
whole history of the country, not minimizing 
the constitutional limitations nor restricting 
or qualifying the powers granted, by neces¬ 
sary implication recognized and sanctioned 
the existence of the right of self-preserva¬ 
tion; that is, the power to restrain acts 
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tending to obstruct and prevent the untram¬ 
meled and unprejudiced exercise of the judi¬ 
cial power given by summarily treating such 
acts as a contempt and punishing accord¬ 
ingly. The test, therefore, is the character 
of the act done and its direct tendency to 
prevent and obstruct the discharge of judi¬ 
cial dutv, a conclusion which necessarilv sus- 
, tains the view of the statute taken by the 
courts below and brings us to the second 
question (p. 419). 

Here the Chief Justice holds that the principles 
applicable to the legislative and judicial power to 
punish summarily are identical, and says that the 
test as to the power of the Courts is the character of 
the act done and its direct tendency to prevent and 
obstruct the discharge of judicial duty. Measured 
by this test there can be no question that the acts of 
the appellant were in contempt of the Senate, and 
both the refusal to testify and the secretion or re¬ 
moval of the files, or permitting their secretion or 
removal, had a direct tendencv to obstruct the dis- 
charge of its legislative duty. 

Thus, courts are “ inherently empowered to pro¬ 
tect themselves and the function they perform by 
summary proceeding without a jury to punish dis- 
obediencb of their orders and disturbance of their 
hearings.” * Ex Parte Grossman, 267 U.S. 87,117- 
118. So also the Senate is inherently empowered 
to protect itself and the legislative function it per¬ 
forms by summary proceeding, without resold to 
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judicial proceedings under the general criminal 
law, “to vindicate its authority and to detef other 
like derelictions.” Ex parte Grossman, p. 111. 


c. Completed act 

It is idle to argue that the powers of the Senate 
cannot extend to a “completed act.” If the power 
of the Senate to cite for a contempt or to punish 
for a contempt was limited as appellant s^eks to 
limit it to acts not completed, then the poweij would 
cease before there could arise any occasion for its 
exercise. Refusal of. a witness to testifjy is a 
“completed act” and gives occasion for th|e exer¬ 
cise of the power to cite and punisli. Appellant 
admits, as he must, in the light of the many adju¬ 
dications, that such a refusal warrants the Exercise 
of the power. 

Finally, the secretion or destruction of the docu¬ 
ments sought by the Senate’s subpoena was no more 
a “completed act” than the refusal of the appellant 
to testify. The contempt embracing both commit- 
ted acts was complete when the warrant of arrest 
was issued. To admit the Senate’s poweij in the 
one act and deny it in the more aggravated con¬ 
tempt subjects the power of the Senate to preserve 
its legislative function to the caprice, wilfulness, 
or malice of the recusant witness and permits such 
witness to purge himself by making his ccjntempt 
more offensive. 


CONCLUSION 


The judgment of the court below is plainly right 
and should be affirmed. 

Respectfully submitted. 

Leslie C. Garnett, 

United States Attorney, 
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